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PBEFACE! to the fifth edition 

iTirthei changes, and it is likely that the working ont of its 
details will in any ©vent involve others , but in the oircnm- 
stanoes another postponement seemed unneoessary So 
rapidly have oonstitutional changes succeeded one another in 
the past few years that a hook which should aw^t finality 
would run grave nsk of never seemg the light at all A short 
account of the Northern Ireland Parliament and the text of 
the Insh Agreement are given in an Appendix 

There have been many important additions to the 
Irterature of the subject since the last edition was published 
Professor Baldwm’s book on The Kmfs Counetl and thal 
of Professor Pollard on The Evoluhon^f Parliament ha\e 
thrown fresh light on parliamentary origins Colonel Durell’s 
exhaustive work on Parliamentafy Grants has Iu^de available 
a muffS of information' on national finance wbicB has not 
hitherto been readily aiboessible to the public The oon- 
oludmg volumes of the Ijife of Lord Beaconsfield, and the 
first two of the Life of Lord Salisbury, have revealed more 
of the mnec working of the parliamentary machine during 
the nmeteenth century 

The Editor gratefully acknowledges suggest ions and in- 
formation received from ofany friends and oolloagues, and 
particularly from Professor H W C Davis, C B E , and 
Professor A E Pollaird, Hr Charles Knight, C B , hf the 
Mimstry of Health, the Hon. A E A Napier, Deputy Clerk 
of the Grown, and Mr Arthur Quekett, of the Ministry o£ 
Pmanoe, Northern Ireland. He is especially indebted to 
Mr W M Graham-Hamson, C.B , Second PerUamentaiy 
Counsel, for bid* kindness in readmg the proof-sheets and for 
many valuabld^ cntimsmB 


ASttcofy, 1933 


M L G. 



PREFACE TO THE FIRST EDITION 


I HAVE endeavoiued in this book to state the law relating 
to* existing institutions^ with so much of lustoiy as* is 
necessary to explain, how they have come to be what they 
ere. The student of constitutional law realizes at every 
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preflent lie^doep m tti^ pa st * Nevertheless a wiilor who 
wishes Co doscribe our present constitution and its relations 
*to the past, finds himself mvolvefl ui difficulty, if he begins 
al the begintkiQg It is impossible to keep our instituiionB 
abreast along fho course of history, from the Witeiiagemot 
(o tho Eedistnbution Act, without puttmg n severe strain 
upon the attention of tho reader, and probably, m tho end, 
saorifiomg law to history, the present to the past The 
lawyer primarily wants to know what an institution is, and 
then, the circumstances of its growth I have tried to 
sati^ his first requirement, and, as to his second, to put 
ham in the w^ay of obtaining moro knowledge than I can 
pretend to pohsess 

Nor, again, have 1 attempted to dehneato the law of our 
constitution after tho manner of Professor Dioe^ He has 
drawn with unerring hand those features Vhich distinguish 
our constitution from others, and has giVen us a picture 
wbioh can hardly fail to impress itself on the mind with 
a sense of reality I have tried to map out a portion of its 
Burfaccf and to fill m the details. He has done the work of 
an artist I have tned to do the work of a surveyor 
I havo dealt, m this volume, solely witb'Parliament, aud 
hope in a subsequent volume to deal with th^ Executive. 


turn the truth of Dr Stubbs’ sa^ 


- that * the roots of the 




TUI PREFACE TO THE FIRST EDITION 

Wntmg foT Btudenta, I have treated eome matters more 
folly and others less folly than the practical lawyer may 
think necessary ; but where I have beeiP bnef I do not 
pretend to have wntten with a reserve of knowledge^ 
and I have often said no mote because I bad no more 
to say. 

W. R A 

Au. Souu COLLIGBi 
Jf«di,l88& 
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INTEODirCTlON 


la Fwliik- ]B soTereiirn or abeolate, every Bovereign power must belong 

ni61ltH0T€« ” «, 1 

iQign T to that sovereign body or to one or more of its members as 
forming a part or parts of it The powers of the Kmg, 
considered as detached from that body^ or the powers of 
any of ita members considered m the same hght^ are not 
sovereign powers^ but are simply and purely Bnbofdmate 

The assumption here is wholly unwarranted by facta, 
as IB his deduction from it, that the King is merely an 
emanation of the sovereignty of Parhament. Nor was this 
really necessary for Austm's purpose, which was to ascer- 
lam the province of Junspmdence. This he finds to be 
contermmous with the rules of ftmdifbt made and enforced 
by the State , and, so far, his analysis is helpful , but when 
he comes to analyse the composition of the Sovereign or 
State we are at once landed in difficulties of his own making 
Sovereignty m his yiey must be one and mdi^^lble. 

The theory of the indivisibility of sovereignty is a trouble 
hiiity to the student, whether as a constitutional lawyer he tries 
to adjust it to the relations of executive and legislature, 
or whether as an uitemational lawyer he apphes it to 
protected States, whose sovereignty is only impaired in 
loapoct of the control exercised over their foreign relations 
by another State* 

Theoretically there is jio reason why legislative and 
politloal executive duties should not be discharged by the same 
■ocietiea person or body of persons. It would be possible fbr such 
a person or body to make laws bmdmg on the whole oom-^ 
munity, to worb the machinery of government, enforce the 
law, determine pohoy m home and foreign affairs, make 
peaoe and w'ur But, m fact, as M. Laveleye has pointed 
out the construction of free and highly organized States is 
complex, and th© complexity increases with the guarantees 
for hberty which the constitution offers. Laws and taxes 
w'hich affect all are, in such societies, agreed upon by a body 


* Amlin, JnnapmUenoe, Lect vi 

On ponmut mdme fonnuler le pnncipe, qae pluB an iteaue pohtiav 

wt simple, plaaUaerapproche 4 na Ud^ 

de gamt'es 4 la IiberW, plaa il eat compliqad Eien n'eat aassl nmp] 
^ „en n'est ansei compliqiiA qne le. inetituto 

des E«ii ear lea (bnnefi de goavemement^p 59. 
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large enough to be repreBentative of the whole conununity^ 
too large for the prompt and united action which is needed of 
an executive if th# executive is to be vigorous and eficient 

In truths the picture which Austin draws of a legislature Not m 
issuing commands, enforced by an executive which in some 
way ma/ be regarded as a part of the legislature, is remote 
from the facts of our oTsn, and of most, if not all, modem 
constitutions The cohesion and good go^emmeDt of a 
State depend upon the certamty and promptitude with 
which law, made by the legislature, past or present, is en^ 
forced by the executive , but this does not mean that execu- 
tive and legislature af e onS , rather it means that the law, 
and those who enforce the law, are alike in accord with 
the pnbhc opimon of the commumty And the executive 
does other work besides enforcing obedience to the law. 

Take the cTremnstanoes which attend the commencement lUaetiE- 
of a war * The King declares war, acting on the advice of 
hifl ministers Parliament is informed when this baa been 
done Troops arc moved by order of military officers, for 
whose action the Secretary ol State for War is responsible. 

The discipline of the troops is secured by the legislative 
provisions of the Army Act, and in this respect Austin 
might be satisfied , but the general direction of affairs, for 
which the Seorotar}' of State .is responsiblo, ooxmot bo 
traced to Parliamentary authority Eis powers are derived 
from the Letters Patent which constitute the Army Council, 
and the Order m Council wdiich distributes its business — 
documents which Pcirhamcnt may cnticizo but which draw 
nothing of thoir authority from Parhamentary sanction. 

In our constitution we can say not only that the execu* Executive 
tive and legislative powers are distinct to tha extent above 
desenbed, but that we can trace the prooess by which they 
have become distinct The common element in both is the tutum 
Crown. The Grown in Council once made laws and trans- 
acted the business of government. As the busmesB of 
government mcreasod in volume two things happened the 
conduct of busmesB m various deparlmenU passed into the 
hands of sen ants or ministers of tho Crown, ^and the cost 
of government necessitated an appeal to the Commons, 
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through their representatiTes^ to grant the neeesBary sup- 
phes. Legifllation, which meant the redress of gnevanceB^ 
was made a condition precedent to snp^y, and thus the 
law-making and taxing power passed into the hands of 
Parliament, a body distmot from the executiye. who are 
the mimsteiB of the Crown The legislative and Executive 
powers have, as it were, bifurcated, and there is a real 
duahsm m our constitution, the Crown m Parliament and 
the Crown m Council, It may be said that the King acts 
on the advice of his rnuusters, that ministers are chosen 
and retamed m deference to the views of the majonty 
of the House of Commons, and Cliat ftms we get the umon 
of all branchos of sovereignty But sovereign eludes 
us even here, for the majority of the House of Commons does 
not constitute Porhament ; and it must be admitted that 
facts are against the theory that sovereignty is one and 
mdivisible. 

But let us set aside the idea that sovereignty is|^e and 
RKbvisible and ask what la the legislature, and what is the 
practacB. executive m this country, and how they work , we find at 
once a sharp divergence between theory and practice. We 
find that the King summons and dissolves Parhement, and 
In legida. that laws are enacted by ‘ the King's most excellent Hajesty 
^ by and with the advice and consent of the Lords Spiritual 
and Temporal and Commons in this present Parhament 
assembled, and by the authority of the same ^ But we also 
discover that iil fact the Cominons have an exclusive 
imtiative and virtual control over one branch of legislation 

the laws by which taxes are imposed — and that all 
legislation of an important or oontentious character takes 
its origin m their House^ and under the circumstances 
provided for in the Parhament Act (i 9 ii)‘may take effect 
without the consent of the Lords ; that the power of the 
Crown has been reduced, smoe the reign of Henry VI, to 
a Tight to express assent or dissent to measures sftit up by 
Lords and Commons , and that the veto which is aU that 

custom has feft to the Crown has not -been exercised for 
200 years. 
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We turn to the executive Ministers, as we learn, are 
the King’s sen ants, appointed by him to superintend the 
yanouB departmei^ts of goveinment, bolding office during 
pleasure ; they stand m no legal relation to Parliament 
except that if office is accepted by a member of the House 
of Commdns his seat is as a rule vacated, and he must offer 
himself for re-election, and that many offices are the creation 
of statute, and their holders are paid, for the most part^, 
by Parhamentary grant* 

But we shall discover that the legal relations of King and^ 
mmisters or of mmisters and Parliament convey httle idea 
of the practice It fs true that the Kmg appomts the 
mnusters, Vmt he doej so on the advice oi the Pnme Mimsttfr 
It IS true that he also appoints the Prune Minister, but the 
Prune Idmister is practically chosen for him by the opinion 
of the pait^ wTuch a general election has placed m a majority 
in^the House of Commons 

The ministers thus chosen aie not merely admunstratorB 
of branches of the public service, the chief among them 
form a compact body called the Cabmet, which determines 
the general pohcy of the coimtry at home and abroad* 
They hold office at the King’s pleasure, but the King 
• could not at his pleasure dismiss any one of them without 
imminent nsk of losmg the seryices of all. There is no 
statutory necessity that any one of them should be m 
Parliament, but in practice a mimster Tfho could not obtam 
a seat in the House of Commons, and who was not, and 
did not wish to be, a member of the Houatf of Lords, could 
not oontmue to bold office for maiiy weeks ^ 

The secret hes in our system of party government. 
These heads of departments may or may not be skilled 
admmistrators — most likely they are not — 
emment party leaders, and as representing the party which 
the electorate has returned to power, they control the 

^ The Chonoellor of the Duchy of Xianoaater is psid out of the leyenoeB of 
the Duchy, 2 iid the Seoretaiy of State for India was, until 1919, paid out of 
the revenues of India 

* The oases in whiol^ during the war BIunsteiB appointed for special 
purposes did not sit in either House were of couree due to the exceptional 
circumstances of the time and do not affect the general rule 
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policy ol tboi^antiy and tranBaot^ with the aid of a skilled 
pennan 0 i]i«TOSff^ the bunmess ol their offices \ 
TheU'l^enoe m Parhament is neoesaa^ m the interests 
ol the i|epartnL6nt> and m the interests of the party. The 
departments need to be defended, m ease of adverse cnti- 
osm, and to obtain the legislation whioh may oonc^bm their 
busmesa , and the pohcy of the party, whether m legisla- 
tion or administration, needs to be expounded by its leaders 
to the repiesentatives of the people. We cannot imagine 
^nditions m which a department might be left without 
authontative defence to Farliamentary enticiszn, or in 
which the general pohoy of the (fbverflment was expounded 
only on the platform or in the pnbho p^ss 
^Theae things are not neoeasary m law, but they ha\e 
beoome necessary m fact, and so it comes about that if our 
constitution were stnpped bare of convention, am^displayed 
in its legal nakedness, it would be found not only iin!;^- 
cogmzable, but unworkable 3 


Difflonity But the Student who has sought in vain amoi^ our 
theSiS- ^be Austiman sovereign, who has sought 
tqtion With no more saeoess to find out how the constitution 
works by examinmg the legal relations of our King, liia 
mimsters, and Parliament, -may be driven to ask, Where is 
the Constitution ? 

JiiBun It The answer must be that the constitution is still un- 
^^npitten ^/nitten^, and that it never has been written, out for. tlie 


information of those who live under it or for the guidance 
of those who have to work it The constitution must be 
found, by those who seek it, m st atut es, m judicial decisions, 
in ouBfom, in tsonvention , it ifl set forth in textbooks , it 
may be learned in its important features by observation of 
the course and conduct of politics , but m authontative 
documentary form it is not to be fonndft There are open 
questions on which judicial decision, wmch is usually of 

1 ^ Ckwto, Part 2, UitioductiQD • 

(I & 2 Gee. V 0 13), haa iq statutory 
buTti« ^ two Houses m importwHniiitteiB of l^aUtion 

^ bu tU difficulty at giving a comprebcDsiye 

aocoout or purvey of the patchwork o£ our inaUtutiouar • 
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a negative character, might yet throw light on the hmita- 
tions of the Pnvifegea of Farhament, and the Frorogative 
of the Crown. ' 

(Th. subject may well puzzle aliko the foreign jurist who 
18 prepared to say, with de Tocquoville, that the Enghsh 
constitutlbn does not exist, and the English student who 
IB prepared to mamtam that it is a monument of pohtical 
s^aoitv^ if he can only find it 1 / 

Whether written or unwritten, constitutions may develop 
in unanticipated directions Use alters the shape of 
things so phable as pohtical institutions , an mconvement' 
rule is not observed, & convoment praotieo creeps in The 
written constitution^ of the United States, rigid and un^ 
compromising as its tei;mB appear, has undergone this 
insensible modification in some of its most important 
parts Tho*Vhole machinery of a« Presidential election 
has come to work in a mannOT never contemplated by the 
makers of the constitution, while the Senate, m its ongm 
a Council of delegates entrusted with duties mainly 
executive and bound by such mstruolions as they m^ht 
receive from those whom they represented, has become 
a Second Chamber exercising a free discretion as critics and 
moderators of the action of the House of Bepresentatives 
But if a written constitution can thus by mere force of 
usage depart from the lines on which it was framed, a 
constitution which is nowhere set forth in a written form 
must needs be more hablo to ohange For custom cannot 
so easily encrust institutions which are •ever present in 
black and white to those who live under them And, 
moreover, where a constitution is written it is seldom 

I 

changeable by the ordinary process of legislation The 
ordinary legislature is not omnipotent 

Our Parliament is omnipotent, and works with the same Omiu^- 
procedure whether it is removmg an obsolete form, or pariia- 
whether it is disestablishing a Church or extending the 
frapchisevto a million or more of its fellow citizens 

One thing no Parhament can do the ommnotenoe of iimita- 
Parhament is available for change, but cann ot stereotype 
riilfl or practing. Its power iB a present power, and cannot be ^ presBot 



8 


XNIBODUCXIOK 


projeoted into the fatme bo as to bmd the eame Parliament 
on a fatuie day, or a future Parhamont 
The Acts of Union mih Scotland and Ireland afford a 
^good lUustiation of the extraordinary powers of Par- 
Tiw~- hament and of the hmitationa to which reference has been/ 

turn ^ made. • 

rbion. Baoh Aet of Union involved the absorption of tv^o 
aovereigQ legislative bodiee m a new body different from 
either bat posseaBing the powers of each and each Act 
^of Union contamed prcviBions designed to be fundamental 
and anohacgeable. No question was raised, or could be 
Raised, as to the power of either Pafhament to mflAA thia 
'^important change : but m each case l^e fundamental pro* 
visions have been altered by subsequent Ingialgiio Ti 
Hub departnre from terms which were intended to be 
permanent la the more noticeable because each Act was 
preceded by a settlement of the conditions of Union whiph 
IB desonbed as a treaty. In the first case the Parliaments 
of England and Scotland, m the second the Parhaments of 
Great Bntam and Ireland, respectively, approved of terms 
m these treaties by which their sovereignty ajui then 
existence came to an end Bach Parhoment with all its 
sovereign powers passed into a new body, the united Parha- 
ment of the two countnes concerned in the transaction 
.But just as neither Parhament could make a law which 
should be unalterable by its successors, so the terms of 
a treaty of Umon, though mcorporated m the Act of Union, 
could not be placbd beyond the powers of the new Parhament 
to alter 


Gumot 
bind its 
aaocessor 


A Parliament may surronder its floyereignty to a new 
dy, but it uannot m so doing place bmitations on the 
power of that body unless the Act of Umon altered the 
^aoter of the constitution. If the new Parliament was 
to enjoy the same powers as the Pathaments which were 
muted m it, they could not bmd the new Parliament any 
.moire than the new Parliament could bmd its sueoesBon. 
Parhament therefore is omnipotent to change, but cannot 

bind itself n«; to change, the conatitntioii of which it forms 
a part.^ 
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Not only ib Parliament unable to control the future, Caimot 
it cannot forecast tbe effect of changes dehborately made ot 

When Parhament m 1705 repealed the clause m the Act 
of Settlement which excluded holders of office from the 
House of Commons, no one anticipated the system of 
Cabmet ^d party government which was thereby ren- 
dered possible. When Parhament m 1884 based our 
scheme of representation on smgle-member oonstituenezes, 

Mr Gladstone maintamed that the change would ensure 
a better representation of mmontieB. Pew anticipated 
the result, which we now experience — ^the hopeless position 
of mmonties m some SonstAuencies, the violent fluctuations 
of opinion in others^ 

Our constitution is thus exposed to changes dehberaiely 
brought about by our sovereign legislature, with results 
which do not always correspond to»the intentions of the 
legislature 

But there are other liabihtiea to change besides those 
which come from the dehberate action of the legislature 
or its possible, unexpected, and mmdental results. 

A constitution largely based on convention may be altered Changes 
by processes which, though unobserved m their action, will 
» ultimately affect the balance of power m the State. 

The Cabinet, as is shown elsewhere, was no creation of The 
a man of pohtioal gemus. It began as a group of promment 
personages with whom the Kmg found it more satisfactory 
to discuss the business of the country than with the Pnvy 
Council or any definitely constituted cofiimittee of that 
body Gradually this inner circle of advisers comes to be 
of one political complexion , gradually it comes to be 00m- 
pOBod exclusively of the heads of Govemment^departments ; 
no one con say when it became an accepted rule that these 
persons should be m one or other House of Parliament. 

George I did not care to preside at diBOussions conducted Betiro- 
m a language of which he was ignorant. Thenceforward 
it became the accepted rule that the King should leave to Cabinet. 
hiB ministers the determination of the pohoy of the country 
(rhe theory of nuiastenal responsibility and constitu- 
tional poBition^of the Prune Minister gamed immensely in 
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forco, if they did not owe their existenoei to the fact that 
Gf)orge I was an imperfect master of Enghsh ( 

In like manner the Standing Orders of the House of 
ConiiQons, regulating its prooedore in debate and the con- 
duct of its business, may have results which go far beyond 
the mere oonvemence of the House or of the ^ministers 
who regulate the business of the House 

The pnmary conception of rules of debate was that they 
should be so framed as to give every opportunity for 
discussing and questiomng the proposals of the xoinigters 
of the Crown > that the gnevauces of the people should 
be heard before the business of tlovehiment could be done 
The opposition to royal power, and Ijp the ministers who 
represented it, developed into a regard for the rights of 
the opxKiBition, who were presumably m the minonty, 
and when State mtorferenoe with the ordii&uy affairs of 
life was mmnly concerned with the raising of'^taxes and 
the extension and enforcement of the criminal law, it was 
well that the rules should provide every opportunity for 
orderly discussion 

But the range of Government action widened, our Empire 
grew, and the union with Ireland and the extension of ttie 
franchise altered the composition of the House of Commons . 
in number and in character There were more subjects to 
discuss, the subjects themselves increased in comphoation, 
and there were also more members who desired to take part 
in debate It became necessary to simphfy procedure, and 
to obtam precedence for Government business if the ordi- 
nary business of Government was to be earned through 
within the reasonable limits of a Parliamentary session. 

Then, again, in the second half of the nineteenth century 
it became usual and expected that the Government of the 
day should m every session introduce one measure at least 
of important legislative change, on the passmg of which a 
ministry staked its credit if not its existence Thus a steadily 


mcresBing demand was made upon the tune of the House 
Not long after the estabbshment of this behef m the need 
lion of contniuons legislative change — a penod which one may 
hx at the commencement of Mr Gladstone’s ministry of 
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1868 — arose the practice of orgaiuzed obstruction which 
we associate \sith the name of Mr Parnell 

Change m the conditions of debate led to changes in 
procedure These at first took a shape designed to facilitate allowed to 
the eyer-mcreasjug volume of Govoniment buflinoes by 
hmiting opportunities for general discussion, and by appro- 
priating more time to the exclusi've use of the Govemmeni 
Obstruction was met by rules wbiob enabled the majonty 
to bnng any given debate to an i8‘^ue by a vote taken with 
the consent of the Speaker, or Chainnan of Committees 
The closure, thus mtroduc^, was further developed, and 
has since been used, not merely to brmg to an end a debate 
winch was unduly ^olonged, hut to aWotato hultwrehanfi 
the penod allowed for discussion of tb® various parts and 
stages of a Bill This again was applied at first to meet 
cases in the progress of a Bril was being delayed 

by. a mass of amendments which would seem to serve the 
purpose of obstruction It may now bo used to mark out 
the time which is to be spent on the whole coiiise of a Bill 
through the House, and to do this before a Bill has been 
read a second time, or before it has gone into Committee 
These rules of procedure must be descnbed hereafter and 
• m detail* they serve here to show how changes made to 
meet an immediate difficulty 01 the convenience of the 
moment may alter the balance of forces m the constitution 
For every change ot recent times has tended to enhance 
the power of the Cabinet* A large part of the time of the 
House of Commons is by Btanding Order appropriated to 
the business of Government , and for some httlo tune past 


ministers have not scrupled to encroach laigely, with the 
aid of their majonty, on the time allott^ to pnvate 
members. The Government theretoro have the initiative 
m legislation, and the time of the Houso, they can also 
determine the number of days to be givon to the discussion 
of a Bill, and allocate to individual clauses such time as 
they please , they can also brmg debate on any topic to an 
end by the use of the closure 

But their poworf do not end here The Parliament Act 
of 1911 reduce the rights of the Lords m the matter of 
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finanoe to bnef and formal diBoussion . m general legisla- 
tion any Bill 'which has been passed by the Commons in 
three snooesBive seesiona and thnce rejected by the Lords^ 
provided that two years have ^psed between the dates of 
its second reading on the first occasion, and the third reading 
on the third occasion of its passage through the Commons, 
may be presented to the King for the royal assent, though 
the Lords ate not consenting parties. 

Nor IB this all. The discretionary prerogatives of the 
Grown as to the dissolution of Farbament, and the creation 

j 

of peers with a view to providu^ mixusters with a majonty 
in the Second Chamber, have been placed umreservedly at 
the disposal of the Government, not to avert a deadlock, 
but to meet the contingency of a difference between the two 
Houses which had not at the time ansoji 
Legislative sovereignty may be said largely to have 
passed to the Cabinet , and though ministers exercise tbis 
power because they represent the majonty m the House 
of CommonSi who in turn represent the majority in the 
country, it must be remembered that the threat of a dis- 
solution IS a curb to the will of any majority. Their 
Parliamentary existence is bound up with that of the 
Government, and to the certain expense of an election and 
the possible loss of a seat we must now add that the loss of 
a seat will henceforth mean the loss of a salary of £400 a yean 
The results of these changes, often unmtended, and not 
understood until they have been for some tune atwrork, 
may serve to sHow that the student of any constitution, 
and more especially of our own, must look not merely to 
statutory provisions, to rules of prooedure, or to an exact 
description of the legal relations of existing institutions 
Eeal knowledge must be attained by inquiry mto the 
practical working of the rules laid do'wn, under the mfluenoe 
of the political forces in bemg; and even then he must 
realize that not only the action of an omnipotent Parliament 
but the silent process of changing use and custom may 
shift the balance of power, and that his work, though true 
to the lettei? may soon cease to represeflt the spirit, of the 
constitution. 



CHAPTER I 


THE PLACE OP CONSTITUTIONAL LAW IN 
JTTRISPB.trDENCE 


Ax the outaet of a treatise on the English Constitution Tbe nfied 
it ifi well to attempt some Imutation ox definition of the 
subject It the law and onsl^m of the Constitution is to be Bubject, 
laid before the reader m an intelligible form, the writer has 
constantly to keep ig mind the fact that though nearly 
every law and every custom of the Constitution has a 
history— sometimes a long and mteresting history — ^yet 
it is the Copstitution as it now exists/ and not the history 
of Constitutional law, with wbioh he has to deal. And, 
again, although the operation of these laws and. customs 
has to be explamed as a matter of present living mterest, 
it must never be forgotten that we are dealing with law 
and practice, and not with political science or pobtioal 
ontidsm 

At starting, therefore, we have to distinguish the subject 
of which it 18 proposed to treat from the topics dealt with stitaiiaEul 
on the one hand in the classical constitutional histones history 
of Mr Hallam and Dr Stubbs, and on the other in the 
admirable descriptions of the practical working of the midpoiiii- 
Enghsh Constitution supphed to us by Mr Bagohot and 
Mr. Low. It has to be made clear that we are dealing with 
rules of law, and with Gustoms which have grown up 
around these rules, obscuring in some departments the 
rules themselves. It may be— indeed it is — practically 
impossible to explam existing I^w and Custom without 
some reference to its history, or to state existmg practice 
without some account of the reasons for the divergence 
of the legd and the com entional Constitution ; but such 
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1 define OUT subject, it is necessary to determine the 
Lawm place of constitutional la^ m the Corpus Juris of the 
country, and to distinguish, once for all, those topics \nth 
which constitutional law is apt to be confused. 

In order to find the place of constitutioiial law it ts 
needless to go further than Sir Erskine Hollands analysis 
and olaBsifioation of nghts A right ifl * a capacity residing 
in one man of controlling with the assent and assistance 
“*bt»nciiof the State the actions of another * Bights which may 
Law^ enforced by one citizen against another constitute the 

body of Private Law, Bigl^ which the State asserts 
to itself against the citizens, and n^ts which it permits 
do to he exercised against itself, oonatitat© Pubhc Law. But 
nghta and Inasmuch as the State is an artificial person, and, as such, 
toiea of assumes to itself the right to mamtam order, to enforce 
Sovereign the rulos of conduob which it lays down, to jpsseBS pro- 
perty and compel the performance of contracts made with 
iteelf, and inasmuch as it is wilhng to incur proprielary 
and contractual liabilities, we need to in<juire how this 
artificial person is constituted Thia inquiry is the mam 
husmess of the constitutional lawyer 
and fitrnc- When we speak of the Sovereign body or State we mean 
Stote°^ power by which rights are created and maintained,^ 
by which the acts or forbearances necessary to their main- 
tenance are habitually enforced. This power in our 
community is diffused among a number of persons , m 
Jilher Words mir .fdidip jmnpiley Jiftrsjtmntvni JCt 

oonsists of a number o! persons or groups of persona who, 
in virtue of the part which they play in the working of 
the constitution, poesesa nghts one against the other^ and 
against the hitizens in general Their status is coloured 
by the fact that they are a portion of the macbineiy of 
Government 

The Grown is not Sovereign, nor is either House of 
Parliament, still less are the mmisterB or servants through 
whom the Grown conducts the executive^ ffUsuiesB of 
Government , but each of these stands in estabhshed rela^ 
tions to tab others, and to the genefkl body of oiUzens, 
and of these relations some are fixed by^ law and some 
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by cuBtom* For tlje State machineiy may be said to 
consist of all who take part in the making or changing 
of the laws by which n^ts are created and protected, 
in the maintenance of order and settled rules of conduct 
within the commimity, m pieserving its independence or 
representing it in its deabngs with other communities 
The connection and relations of these persons form the 
constitution of the oountiy. 

The analysis of this constitution, which forms the working 
machinery of the State, the consideration of its vanous 
parts, and the relation m which they stand to one another, 
IB what it IB proposed *to undertake m respect of our own 
country 

But when we talk of the State we often use the term 
with some uncertainty as to its meanmg. Sometimes the 
expression is used as equivalent to a whole commiimty, 
or independent political society. Sometimes it is hmited 
to the central force, or sovereign, in that society. When 
we say that a man has deserved well of the State we mean, 
generally, that all persons m the community ought to be 
grateful to bun : we may also mean that this gratitude 
•should be expressed m a definite manner by the central 
power which represents the commimity. '^en we say 
that certain things shonld be done or provided by the 
State we mean that the law-making force of the com- 
munity should lay down oertam rules of conduct, and 
tah/mli' dir embrcuu*, lonf ifdir rnsr^imary^praviHiuir 
made by the executive or administrative force of the com- 
mumty. So we come to mquire into the composition of 
this structure which wo call the State — ^this machinery for 
concentrating and working the forces of the commumty 
And since this conoentration and regular working, whether 
of law-making or executive force, is a thing of gradual 
growth, we may help ourselves to a clearer understanding 
of the matter by oonsidonng the early history of societies* 

We need not trouble ourselves with the shifting groups 
of men who form the lowest types of savage^Iife ; it is 
early enough kegm with aggregates bound together by 
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forced by ties of real or sapposed kinship and by oommon oustoms. 
And when these oustoins begin to be observed in deference 
to some other sanction than the fear of individual violence 
or general ill-will that may follow upon their breach, we 
are able to traoe the first germs of the State. Whether it is 
a Qonncil of pnests, or of elders, or an individnal4iabitnally 
exalted above the rest by his strength or hia cunning, 
so soon as conduct la emloieed by some sanction, the fear 
of some evil, or the hope of some good, however indeter- 
minate or occasional, which is not the arbitrary will of the 
caanal bystander, or the general molination of the croud, 
we see the humble beginnings o1 the State or Sovereign. 

action of the State is at first inoonsecntive and 
uncertain. It dares not depart from custom It waits 
eiigiit, (q appealed to* and does not constrain oonduot by fixed 
rules enforced by nmfoim penalties ; it dannot always 
compel obedience to its own dedBions. But in"proportion 
wide US its power is weak its sphere is wide , rehgioiiB observance 
sod moral action, as well as the maintenanoe of order and 
the perfonnauce of pconuBeB, are its ooncern. The laws 
levieh** people of Israel cover every department of hfe — 

polity diet, deanhnesB, domestic relations, rebgious (^servanee, 
and many rules of general conduct which are observed in„ 
more highly organized oommunitieB either as matters of 
habitual morahty, or by a few who aim at a life higher 
than that of the crowd. But set in the midst of this elaborate 
code are provisions which show the difficulty of bnngmg 
its enforcement under State control The people are 
earnestly exhorted not to depend upon themselveB for the 
decision of matteis of ocHitroversy, each within his gates, 
but to make^use of the courts indicated by the lawgiver, 
and, having there obtained judgment, to abide by the 
decision of the judged 

T5i 8 Again, m looking at the laws of the Twelve Tables wo 

Roiumi impressed, not merely by the variety of detailed pro- 
visions as to the breadth of loada and the «>nduot of 
funerals, but by the position and importance assigned to 
Procedure. The first two tables are oeoapied with the rules 

‘ Denteiononiy xvll 8. 
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for getting parties before the court and keeping them there 
till the dispute is settled The third regulates the mode in 
which the succos'^ful suitor imv put into execution the 
decision of the court The whole is a good illustration of 
the extent of State intorfi^reiice, of tho misgivingB of the 
State as to its pouers of action, and of the desire of the 
State to obtain for its tribunals the settlement of disputes 
The Boman State w.is at tins tnno a commumty sufficiently 
well organized to have a reasoiiablo prospect of enforcmg 
the sentence of its tribunals jf it could once obtain sub- 
mifisiou to them , but our ou n liistory furnishes us with an 
instructive illustration ^of thS difficulties of a society which 
had no machmurv for carr\ing out the decisions of its courts 
and could ut best i)roMd<' foi tho settlement of quarrels xhe 
by some general rules tho obsenance of which might 
eonfino diaturbiince uithiii reanonably hmits. Mr* Green 
gives a \i\id pictmo^ of the course of proceedings by 
whicli an offender wos put oulsido tho protection of the 
folk and ceased to be \ntliin its peace But the folk could 
do no more than ^itlulraw its piotection , it had no means 
of enforcing a punislnnent , ihis was loft to tho individual. 

All that the community could do was to say tliat the mjured 
*raan might apply a violent remedy without incurring its 
wrath. This need of a ceutial force to strike at tho offender^ 
this incompatibility of the piiMiti* feud with pubhc order^ 
eventually roconcilud tlio ISaxun peo])le to tliu substitution 
of the King’s peace for the folk h peaoi', of the strong arm of 
lihe executive for tlie general disupprovul of tiia community^ 
of State mterforenco for hussv;; Jnire 

So soon as we hnd u conuiiuinly laitrusting to some Growth of 
person or body of prisons Hinonp ils inembom tho task of 
maintaming and enforcing its customSi we may say that 
we have found the boginumgs of the State ; but in all 
Gommumties winch have attained to a high degree of 
political development, no sooncT does this force manifest 
itself m dofimte and systematic working than lU functions 
become more vanous and fhero takes place among iho^e 

' Conquest of England* p 2 ^ , and iH*e Pollock and Maitland, History 
qI EogUflb Law, 2 Qd cd , lu 449 . 

8848 * 
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who have the exercifle of it a separation into what in 
modem States we call the departments of Government 
The maintenance of order and custom ceases to be dealt 
with by those who lead the armed forces of the society , 
the functions of the wamor are no longer combined with 
those of the judge ; custom needs change as time goes on, 
or new customs^ snpersedmg the old, need to be checked by 
some general commands , a lawgiver is then required or 
a legislative assembly To "'fight, to do justice, to asaess 
and collect money, to make laws, is a hea^ y burden for an 
'mdividual monarch or even for a body of men who ha\e 
to act jointly in such matters!* These duties come to be 
discharged by different servants of the same king, or by 
persons or bodies whom the popnla/ choice elects The 
original central force passes mto more numerous hands, bnb 
its action becomes mgre constant and vigoroiftf. 

This dispersion of the forces which make up the Sovereign 
18 one difficulty in the way of the Anstmian analysis of 
Sovereignty There is another which Austin made for him- 
self by the arbitrary and unhistoncal assumption that his 
Sovereign was at all tunes, and for all purposes, ommpotent 
that there never was a time when this sovereign power 
could not alter at will such rules of conduct as it habitually ^ 
enforced 

Tiw State 2S not the case Legislation, m so far as it means 

GAXOT'OCfi ^ ' 

but does the breaking up of customs and the introductaon of new 

18 a thing almost mconeeivable to an early 
state of society. The mamtenance or restoration of the 
status quo anis m personal freedom and property was the 
object alike of the Jewish land law and of the Soloman 
Seisachtheia the ideal states of the Greek philosophers were 
so constructed as to avert, so far as possible, the nsk or the 
need of development or change To look nearer home, the 
earlier volumes of our Statutes are full of mmute regula- 
tions on matters of local or social custom, but when an 
iiuportant change m the law is contemplated tho long and 
apologetic preambles, such as we read m the Statute of 
till late m show how much explanation was needed to make it 
but^> acceptable to Parliament. To a modem House of Commons 
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it IB almost enough that a practice has prevailed for a long 
time to create an impression that such a practice must need 
examination and revision But the Btep is a long one from 
the time 'when the State first enforces custom vigorously 
and constantly, to the tune when it takes upon itself with- 
out fearer hesitation to recast or alter custom 

And we must further note that m proportion as the AndBsit 
State becomes stronger, more complex, more active, so does ftrongcr 
it define its sphere of action m such a way as to exclude sphere 
from its operation those rules of conduct which are better 
left to tlje guidance of the morabst and the pnest* The 
State, as conceived the lawgiver of Deuteronomy, swept 

with its intennitt^t action the whole area of human 
conduct , but the modem legislator, who can apply constant 
uniform pressure to procure the acts and forbearances 
which he desires to enjoin, strives b^rd, though not with 
unvarying success, to set limits to State interference, to 
keep religion and morals wholly outside these bimts, to 
ascertain with precision what it is best to leave to the 
individual and what must be enforced by the central 
authority 

We are not so much concerned with the sphere of State The 
• action, or, in other words, the amount and direction of the 
forces which the State bnngs to bear upon mdividnal 
conduct, as with the existence, the strength, and the com- of jon'e* 
plexity of these forces For these forces are the State-, 
their strength makes it sovereign , their complexity is 
what the constitutional lawyer has to uiftaveL It is the 
power to Btnke at offenders withm and without which gives 
to States and mamtains in them an indi'Tidual existence : it 
IS this which preserves them from inward colkpse, and from 
absorption into the existence of other States outside them» 

We do not allow that because the collective force of the 
community — other words, the State — ^narrows its sphere 
of action, it thereby admits a dimmution of its power ; nor 
do we allow that because the machmery for setting it m 
motion IS Gompheated — other words, because pohtioal 
power 10 vested in* many hands — ^its action is therefoie less 
regular and cprtam m the enforcement of such rnl^s of 
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itB rules conduct as axe essential to its existence Bather we should 
iSwrf say that as the State defines the rules of conduct which it will 
the jurist, enforce, and employs a uniform constraint for their enforce- 
ment — ^regular judicial process backed by the strong arm 
of the executiTe— it creates the Law with which alone the 
junst can profitably deal. 

What )B oonstramt which produces uniformity of human 

^ Gonduot by human agency may be regarded as creating 
Law But BO long as the constraint is wrought by pubhc 
opinion which may act differently m different cases, or so 
long as the State cannot or will not use a regular machinery 
to ensure that penalty follows upon dffence, the analytical 
jurist has no rules precise enough or sjjnngent enough for 
him to work upon 

What IS When the State has attamed to regularity m definition 
Xaw enforcement of rules of conduct, then we get the 

Positive Law the province of which it was the object 
of Austm to determme, and then are completed the four 
sanctions of conduct or springs of human action indicated 
by Bentham. 

The A violent wmd may blow a man against another m 

street, or a stronger than he may take his hand .ind 
compel hiB signature to a document, or a fear of personal 
mjury may prevent him from telhng what he knows , this 
^ IB the physical sanction. 

the Or a fear of wrath to come, or a dosjre for the gro'v^tb 

eancti™, withm him of a spiritual hfe, may determme a man’s 
conduct , this is* the rehgious sanction, 
the moral Or a desue to obtam the good opimon, or to avoid the 
eaaation, active dishko of others, many or few , or to conform to 
a standard of-' conduct which he conceives to be good for 
himself or for the world at large, may make a man give 
up pleasure or endure pam , this is the moral sanction. 

And thus a man may be deterred from picking a pocket 
because the man whose pocket he was gomg to pick turns 
round and catches his wnst , or by fear of God’ff anger or 
care for the spiritual hfe , or by the knowledge that his 
neighbours Will condemn him but yet afiother and a fourth 
sanction must always be present to his minclf for the Btato, 
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or the eonminnity m its political character, has taken to tl» 
itself the right to mamlam order and to proven! violent and 
involunlary transfers of property by pimishing offenders , «>' Law 
and he knows that if ho is dotectod he will be punished 
after such process of inquiry and m such ways as the 
Slate nM! 5 ' pro\ ide 


The absolute strength of the Stato is a conception neces- 
sary to the foundation of any junapnidenoe which is not 
merely a spoculatue and ideal arrangement of rules of^ 
conduct, but the complex^ structure of the State is the 
matter of difficulty to the student of constitutional law. 

The King, who d^ides quarrols, declares customs, and The 
leads his people m war, ceases after a while to discharge 
these duties as they become more elaborate and cover a 
wider Budaco The oommuuiiy extends by absorbing 
011101*8 in conquest or by a natural process of growth, and 
can no longer assomble in its entirety to express its assent 


or dissont on matters of common interest. The various 
duties of the King pass into llio hands of ministers, some- 
times with the result, noticeable in our constitntion, that 
ho comas to bu regarded as incapable of dischargmg these 
• dutie?B lor himself , Tims wo find m our own country that 
though every act in the State m m theory the act of the 
King or of the King m ('ouncil, there is scaroely an executive 
act which tluj Kmg can perform without the mtervention 
of a mirustc r. 


And* as frie Crown rios lost tfie power of inaepena'eni 
action m matters admuuStrative, so it has hist indepen- 
dence and mitiative in legislafion First, the community 
demands to b( represented wlien monoy iS granted, to 
assent to the amount and incidence of the tax , then the 
representatn es claiin to state gnevanci'S, departures from 
custom or need of change, before grant the tax , then, 
instead of leaving it to the Kmg and his council to make 
and promulgate the required Uvr, the representatives under- 
take to frame and settle the law. The King’s legislative 
power jmiks to a formaJ right to assent or dissent from 
a kw vahnutted to blip, atMl iim agam lasarely formal 
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expression of assent. Though statutes are nominally 
enacted * by the King’s most excellent Majesty/ and the 
Lords and CommonB do but advise and oonsent and give 
their authority thereto^ the legislative power of the Crown 
has shrunk to a shadowy veto. 

From what has been said it will appear that the com- 
plexity of a modem State, and m particular the complexitj 
of modem English institutions, gives enough work to the 
constitutional lawyer if he is to disentangle and set out in 
MftttetH to their various relations the institutions of his country It 
IB the more important to keep jus province clear of other 
Con- fields of study which have been touched upon in what has 
rtuntionaJ history of the eon^ption oi the State, 

its sphere of duty, the best possible disposition of forces in 
it, the mode m which they are or have been disposed at 
different times — all these topics are more or less sijsceptible 
of confusion with the topic of constitutional law 
Let us try to sever them. 

Legal An- (a) There is the growth and development of the State 
tiquities, rudimentary forms, the mode in which Law parts 

company with morals and religion, and becomes specialized 
as a code of conduct enforceable by a central power within 
the commumty — this is the department of histoncal juris- 
prudence, and IB matter for the student of legal antiquities 
Political (b) The determmation of the rules which should be 
enforced by the State, as opposed to such as should be left 
linuta of to the moralist and the priest or preacher, is matter for the 
political economist and the student of pohtical science it 
feience, i% for them to discuss and settle the limits of State mter- 
ference. 

(c) But whdh once it is detenmned what rules of conduct 
the State shall enforce, the business of the jurist and of the 
legislator begms. For when the State enforces acts and 
Jnrispra- forbearances, it at once creates rights , the analysis and 
’ arrangement of these rights is the business of the jurist 

Moreover, it is one thing to say that certom''’ acta and 
forbearances shall be made obligatory, and another thing to 
determine tlie mode m which they shall bo so made, in what 
form, and with what sanctions for disobedient. The theory 
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of pumBhment (using the term puiushment as including all 
foiiw of penalty or remedy for nghts inlrmged), and the 
business of making la^vs, make up the provmce of the 
legislator 

(d) There yet remains for consideration the actual struc- Fohtioal 
ture of tlfe State Wo may ask, after determining the duo • 

limits of State interference and the objects of State control, 
how the forces of the community may best be disposed with 
a view to the attainment of these objects , and this is a part 
of the business of the student of political science ^ 

Or, we may ask how the^foices of the community 
been disposed m the past, noting the displacement and History, 
change of balance frpm time to time , and this is the busi- 
ness of the constitutional historian 

Or, lastly, ^wc may consider how the furce*^ of the com- 
munily aj;c disposed hero and now> wluit arc the legal 
nghts and duties of the \ arious parts of the sovereign body 
against one another and agamst the community at large, 
and how the whole ^lorLs together If in our constitution 
wo fmd that law and custom diverge, we must note first 
what 18 tho law, and then how it has been overgrown by 
custom , and in so doing we shall do the duty of the consti- 
> tutional lawyer, and stray as little as need be into the 
domain of other studies It is a trite saying that the 
present can be explained only by reference to the past, and 
to set forth a bare outline of things as they arc would be 
unmstructivo, for m this country the tendency has always 
boon to mend rather than to end an instiTution which has 
grown to bo out of harmony >\ith its surroundings Nor is 
it desirable alwd.ys to refram from comment on the working 

^ 1 ma\ seem to have suggested under three different headings three 
matteiff. aff of which might be inoluded within the term Apolitical smeiioe.’ 

It 18 not my busmesa to find a terminology for the political philosopher, 
but biB studies would seem to include three distinct things the ascertain 
ment of the Iixmte of State Interfeienoe, so that ho may know what the 
State flhouia undertake , the theory of Legislation, so that he may know 
how the State should set about what it underbakes , and the Analyw and 
Oompanson of ConstituUoiiB, so that he may know how bh^ State may be 
best constructed and politioal forces best disposed with a view to tho work 
erf the State being done.— Author’s Notx. 
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of Bome parts of oui institntioDBj or from oompanson with 
institutions of a like character elsewhere But our mam 
business is to get a picture or at least a plan of the consti- 
tution as it IS, m being, and with these reservations endeavour 
will be made to set forth, m as brief space as the subject 
allowB, the features of the Parliament of to-day. ** 
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HIBTOBICAI. OUTUNE 

Ik dealing with the English constitaliioni regarded as Objeetof 
ra set of legal rales, we cannot dissociate ourselves from 
history Many of these rules have a long past, manyJw 
more cannot well be understood without some consideration 
of the circunistanoes under which they first came into 
being But if we ai^ to deal with the constitution as it is, 
we must needs hunt its historical aspect to the narrowest 
dimensions ^Therefore it is proposed at the outset to note 
the various phases through which our Parliamentary institu- 
tions have passed, so that it may be possible to fit the rules 
into their historical origin as each comes to be dealt with. 

In another portion of this work it is necessary to traverse 
some of the same ground m sketching the history of the 
PrerogativeB of the Crown . but though the development 
of our Parliamentary institutions is intimately mvolved m 
* that of the growth and lumtations of royal power, it is hoped 
that the reader will find no undue repetition in this and 
m the Gorrespondmg chapter of the succeeding volume 
A histoncal outlme will clear the ground and enable the 
rest of the book to bo confined, as far as possible, to the 
law and custom of the constitution as it now is 

The Saxon Constituiton ^ 

The Anglo-Saxon or early Enghsh constitution was of Cluwactet 
the ordmary type of what Mr Bagehot calls * that common poii^ 
polity or germ of pohty which we find in all the rude 
oatioDB which have attamed ciyilization — a oonsultatiYe 
smd tentative absolutism ’ There was a Kmg the chosen 
representative of the race, their leader m war and their 
fudge m the last resort, an assembly of the wife, and the 
soncouise of the people. But whatever may have been the 
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rights of the popular assembly or its position in the smaller 
kingdoms of the early Saxon times, it seems clear that Yfhen 
England became a united kmgdom its government was 
conducted by Kmg and witan* If the King had a strong 
will, and a good capacity for business, he ruled the witan , 
if not, the witan was the prevailing power m the S%ate. But 
Its weak* the Anglo-SaxoH kmgdom was ^ways unstable. Perhaps 
from the mode m which the country was gradually acquired 
by the various oonquermg tnbes, and from the gradual 
amalgamation of diverse kingdoms mto one, the England 
of Saxon times was wanting a sense of national unity 
* The cohesion of the nation says Dr Stubbs * was greatest 
m the lowest ranges Family, township » hundred, county 
hold together when oaldorman was strugglmg with caldor- 
man, and the Kmg was left in isolated digmtv ’ 

The Nornuin Administration 

SftxQii rj)i20 \qq^\ organization was strong and formed the sub- 
stantial contribution of the Anglo-Saxon polity to our con- 
stitutional growth When the Norman kings came over, 
aaiion. bringing with them the formulated feudalism of the conti- 
nent, the strength of local custom gave them valuable help, 
in resisting the efforts of the barons to break up the king- 
dom mto a number of small principalities. They bound 
the people to themselves by reserving to the the 

allegiance of every landowner and exoeptmg it from the 
-fealjv which Jifi-swore to Jus .lord .thgv jised .the .local 
customs and institutions as a machinery for the administra- 
tion of justice and the assessment and collection of revenue, 
and they worked this machinery from a strong central 
government over which they watched with personal and 
incessant care ^ 

The Norman central and administrati'i e system was 
brought mto contact with Saxon local and representative 
institutions by the sessions of the royal justices m the 
shire moot At these sessions offenders were presented 
to the King’s justiceB by the twelve* lawful men of the 
I Const, Hut. 1 (5th 06)231 
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hundred, and the aid or tallage imposed by the King m 
Counoil was assessed and collected So long as taxation 
fell upon land only, the liability of the tax-payer was settled 
by the sheriff, the justice, or the declaration of the tenant 
in chief but personal property, when under Henry II it 
came to b# taxed, required a oloser system of assessment. 

Thus, for the collection of the Saladm Tithe representative Growth of 
men of each township were chosen to determine the ha- 
bihties of the tax-payers, and here we get the beginnmg coonox- 
of the connexion between taxation and representation.^ 

Shortly, one may summanze the whole history of the 
process which now begins. Eirst, the representatives of 
the locahty calculate, ^upon the spot, the amount due from 
each individual of a tax fixed by the King , next they are 
sent to Parliament to hear what are the needs of the King, 
and to det^rmuio the total amount which shall be granted 
m response to his demands finally they determme, m 
Parhament, not merely the amount which the Crown is to 
receive but the way in which the Crown shall spend it 

But this 16 at present far olT The King of the twelfth Coun^ 
century judged and taxed, and commanded his feudal ^gent 
levies iti war , he also issued edicts declaratory of custom 
or enacting changes of administration This he did with the 
assistance of the feudal council, variously known as the 
Concihum regts, the Cuna regu^ or, on more important 
occasions, the maffnuvi or commune concihum^, a body which, 
in theory, consisted of all the tenants in chief, m practice, 
of the great noblemen and officials habitually attendant 
upon the King But the system of administration was 
largely based on local representation for purposes of taxation 
and judicial procedure, and so we get a connection of the 
local and central power, which paved the way for the share 
in the government of the country given to other classes of 
the commurnty by Edward 1, and ultimately for parlia- 
mentary institutions. 

The Great Charter la partly a declaration of n^ts, 

* Stabbs, Oonst Hist (sth ed ) 625^ ^ 

* Baldwin. The King’s Council, pp $-6 , Pollard, EToliition (rf Fariiunent, 
pp 27-so • M'Uvsipe, The High Court of Farliameut, pp 16-18 
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partly a treaty between Crown and people For our 
purposes it oonfains a Btatement of tbe legal limits of the 
power of the Crown m a matter of paramount importance* 
It put on record the right of all tenants m chief to be 
parties to the grant of any scutage or aid other than the 
three customary aids* The Charter thus oontams'^an admis* 
Sion by the King that consent is a condition precedent to 
taxation, at any rate m some of its forms It is true that 
the right conferred was hnuted m its operation to the 
tenants in chief, but the principle, onoe established, could 
not fail to be extended m its agphcation* 

Tlie Comhtuhon of Eduard I. 

The Citna The Cuna regis or Cowtlvum regts ^ m the thirteenth 
century was a body exercising judicial, admuuBtrative, and 
(so far as they were ‘exercised at all) legislative* functions 
The common law courts were still a part of it, and denved 
from it their powers and junsdiction* It consisted of the 
royal officials, judicial and otherwise, and such of the great 
men of the lealni and prelates whom the King miglit think 
fit to summon These latter, indeed, as tenants in chief 
of the Crown were bound by virtuo of their tenure to gl^ e 
suit and service at the King’s Court The barones rmnores, 
or lesser tenants m chief, were summoned not mduiduallv 
but generally, and jomed with the freeholders to elect knights 
of the shire. To these Simon de Montfort in 1263 added 
citizens and burgesses for every city snd borough, and tbe 
Commons thus appeared for the first tune in a representative 
capacity at a meeting of the Concilvum regis. As yet, 
however, they wore not a regular part of the Council, being 
summoned from time to time as the financial needs of the 
Kiug required, and we may assume that the Council’s 
ordinary busmess was conducted by comparatively few 
persons, among whom the justices and the barons of the 
exchequer represented the professional element. 

^ The two names become gradually ‘ diSeientiated m meaning, the 
ooQcUium demoting the cixna in ita coUBultative agpeot * the cuna regia 
on the other hand repceeeated the same inatituticm m its judimeJ aspect ' 
Ualdwm, The Kisg^s Council, p. 15 
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The word ‘ ParliaTneni ’ has not at this period acquired Pariia- 
the precise and definite meaning which we now attacli 
to it. Used first in the genersd sense of * conference ' or tion 
‘ discussion \ it comes to be applied to particular sessions 
of the Govoicil, to their manner of meeting rather than to 
the assemlfly itself.^ Such meetings were meetings of the 
* Kmg’s Council in Farhament \ but were none the less 
meetings of the Council and not of any new body. They 
were attended by the persons who ordmanly attended or 
were summoned to the Council, reinforced from time to time 
by others specially summoned ; and in the so-called Model 
Parliament of Edward T in 1295, not only was the baronage 
summoned by writ to ^ach individually, the clergy by a liko 
wnt addressed to each bishop, but a writ addressed to the 
sheriff of each county commanded the election of two kiu^ts 
for each shiro, Iwo citizens for each city, and two burgesses 
for each borough Yet the presence of these additional 
members was still not regarded as essential for the conduct 
of the business of the Council in Parliament,^ The addj« 
tional members might only be present for a part of the 
session, and the Council would proceed with its business 
' m Parliament ’ after their departure m its accustomed 
manner. But a beginning bad been made. The machinery 
of the county court, which had already been used for the 
choice of persons who should assess the taxation levied by the 
Crown, was now used for the choice of persons to represent 
the shire, and for the confirmation of the choice of their 
TeprcsentativcB by the town And when these representa- 
tives, the choice of whom 13 notified from the sheriff m 
the county court to the Crown, meet in Parliament * to 
execute what shall then be ordained by ooilunon coun- 
sel ’ the Crown in Parliament begins to be distinguishable 

^ Maitlajid, Mcmor do Pari (RoUb Sonofl), Introd Isvii, Pollard, Evolu- 
tion of Porbamont, pp 45- 48 

* Mr, Pollard oboervea that the Clerha of Chancery who kept the Pariia* 
meat Rolls did not apparently regard these to infonsed meebngs of the 
Council as * Parliaments * at all, in the sense in whioh they understood the 
expiwion Their * Parliapiente ' were the regnlar sesnons of dhe Ooimoil. 
at which the judicial snd other royal buBmess was conduoted Evolutliia of 
Parliamant, pp. 47-8.. ■ Stubbs, Select Oharten, 9th ed , 482, 
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from the Cro^n m Council, though a long tune vas to 
elapee before the respective functions of legislature and 
executive were clearly defined, and longer still before the 
two bodies found a means of working m some sort of habitual 
Gorrespondenoe. 

The CommoTia as a Pohhcal Potter. 

There was at first no clear recognition of the nght of 
the representati\ es snnmioxicd to Parhament, whom we may 
now call the Commons, to a voice m legislation* The King 
m Council had been wont tp declare customs, and make 
admuustiative changes The assent^ of the Commons, though 
required for the purposes of taxation, was not otherwise 
essential and did not become bo until 1322 Thus in 1290 
the Statute Quia Exnptores was passed iTtstmUia Tnoffnatum , 
and it was indeed long before any clear distinctiop was drawn 
between legislative and judicial acta* II they wanted new 
laws the Commons did not frame them, but asked for them , 
the Grown in Council legislated on petition of the Commons 
Nor were the Commons always willing to recognize their 
position as critics if not advisers of the Crown and its 
mmisteiB When their opinion was asked on matters of 
executive government they were reluctant to give it, lest 
their advice should lead to expense for which they might 
be held responsible 

Bnt the strength of the Commons ley in this, that when 

on the people without tboir consent, that consent could 
only be obtamed through the representatives of the people 
in Parhament , and further, m days when there was no 
press, nor iheans of getting at public opinion by organized 
demonstratioziB, it was only through the assemblage of the 
Commons that the King could ascertam the feeling of the 
oountzy* And though the Commons might be reluctant to 
express opimons which would compromise them m the 
matter of taxation, yet a capable kmg would learn without 
much difficulty whether the country was with him or not, 
and a wise king would not act m grave matters unless he 
knew that the country was at his back* 
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So the CommonB became necessary to the Crown they 
were also necessary to the Baronago, for tho Barons wore 
frequently in on attitude of roflistancc to the Cro^\n, 
it was upon them that feudal habihties lay heaviest, and 
to have the Commons on their side was important to them 
In the gr^t Constitutional struggles of the middle ages, 
which ended in the acknowledgement by the Crown of its 
dependence upon Parliament for the grant of supply, we 
find the Barons leading and the Commons following their 
lead* 

But though the King must to the Commons for money, 
and though he could gel no better information of the state 
of public feeling else^ere^ it was nevertheless a long time 
before they were able to exercise a substantial influence on 
the action of the executive, and some time before they 
could even acquire a hold upon legislation 

Tlie Comnums and the Executive 

For in their relations to the executive the criticism of the 
Commons was occasional, their control remote. They could 
denounce, but they could not denounce in time or complam' 
before the mischief was done. If grants of money had 
been required at more regular mtervals, or could have been 
appiopnated more specifically to the purpose for which 
they had been asked, the Commons might at any time 
have stayed the hand of the executive by tightexung the 
purse strings But the Crown had an hereditary revenue 
from vanouB sources which satisfied many (9f the needs of 
government. If the King wanted more, he asked for and 
obtained a grant of a tenth or a fifteenth on real or personal 
property* No means existed of assigning portions of the 
grant to particular services, or indeed of providing that the 
King should not spend the entire subsidy on purposes qmte 
different from those for which it was ashfd. So when 
their grant was made the virtue had gone out of the Gom- 
moDB, and .they could exercise no control over pohoy till 
money was wanted again Their efforts to keep a hold on 
the King's ministers* show that they knew their Veakness 
ID this respect The oath of office and the practice of 
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iznpeaohmeni were attempts to impose upon the servants 
of the Crown a sense of duty^ by fear of more or less remote 
contingenoieB 

The demand sometimes made that the officers of state 
should be chosen or at any rate nominated in the Commons 
IB a cunous anticipation of the modern practice Only tho 
Commons desired in the middle ages to do directly and 
formally what m the modem constitution they do mdirectly. 
The mediaeval Farhament wanted to be able to elect for 
the Crown the mimster of its choice The modern Farha- 
ment is content with the power of making it impossible 
for the Crown to employ others ^han those whom the 
majonty of the House of Commons fai^ours for the time. 

The Ccmmons md Legislation. 

The control w'hiolf the Commons exercised over legisla 
tion was acquired two hundred years sooner than their 
control over the executive , but not without a struggle 

The Coufirmatio Chartarum (1297) made them necessary 
parties to taxation , and a statute of 1322 enacted that 
laws should not be made without their consent But the 
consent thus required was of a vague and general sort. 
When asked for money they could claim that gnevauces 
should precede supply : but for such grievanceB as needed 
legislation for their redress the Commons had to be content 
wi^h the King’s promise that the necessary laws should be 
Fariia^ made '^'tien'!£'afliament1liad dispersed, t'he statue required 
was drafted and engrossed m the statute roll, or an ordinance 
ovpr iegis- issued to the same efTeot. But the Commons had no oppor- 
^ tunity of segmg that their wishes were really earned out, 
or that if earned out they were not rendered liable to be 
defeated by saving clauses and the reservation of a dispensmg 
Jower to the Crown. 

Nevertheless the process of legislation took much less 
time to acquire its modem aspect than did the connexion 
of the executive and the legislature. It was not till the 
end of the seventeenth century tha^ P^y government 

^ Stubbly Coiut Hist, u (5tiLed.) 589. 
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and the relation of mnuBtera to Parliament began to assume 
flomethmg of their present form ; but by the end of the 
fifteenth statutes had assumed the form which they still 
retain, and as early off the reign of Henry VI the framing 
of laws was undertaken and conducted by the Houses^ and 
the King tad ceased to do more than express a formal 
aoceptanoe or rejection of the measure submitted to him 

By this moans the mediaeval Parliament had acquired 
an effective control over logislationj while its control over 
the action of the Crown, or of the mmisters of the Crown, 
remamed uncertain and at best mtermittent. But we must 
not therefore suppose that the King was free to do as he 
would either in the determination of general pohoy or m 
the details of admimdtration, or that the only check upon 
him was the need of a reference to Parliament when money 
was wanted. • 

The Feudal Kvng.^ 

Feudal royalty did not possess the mdehble saciedness Con- 
which came to be attached to the kmgly office m the 
seventeenth century The habilities of allegiance might be feudal- 
renounced as they weio m the cose of Edward II, or the 
Tight to allegiance resigned as it was by Bachard II. 
Feudahsm was based upon contract, and a hopeless failure 
in performance of his part by the King was held to discharge 
his subjects from thoir corresponding duties 

But there was a stronger curb upon the action of the TlmCouti- 
Kmg than this last appeal to the mutual undertakmgs 
of aoyeroign and subject. ITio exocuiivo was not the Kmg Onmn. 
but the King in C'ouncil The Council was composed of two 
elements A large numlier of its members, as we have seen, 
were royal officiah , but others were powerful* barons and 
prelates, the representatives of two estates of the realm.^ 

No doubt the regular work of the Council was done by the 
official members, who had made the Kmg*s service their 
career, and it is not hkely that the barons were at any time 
prepared to gl^ e the same constant and labonous attention 
to the daily business of administration. But the barons, 
tenaoious of their rights us* hereditary counsellofS of the 
^ Baldwin, The King b Connub PP» ^9 
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Crown, strove nevertheless to keep control over policy, often 
in violent antagonism to the olBciab, and were able to 
influenoe policy m other ways than by their knowledge of 
the bnamess of State. The nobles by their great estates and 
local influence could treat with the King on an independent 
footing ; the bishops could speak for the clergy^ who were 
taxed separately from the laity, and often on a larger scale 
The Council therefore was a counterpoise to the power of tho 
Crown, unless the Kmg was a man of exceptional vigour and 
^capacity, who could seize a policy which should be popular 
w'lth the Commons and carry it out with a skill and firmness 
which would secure the obedience of the Council Nor did 
the Council hesitate to control the action of the Crown in 
details The history of the royal seals shows the care taken 
that no official expression of the royal pleasure should bo 
unauthenticated by an officer of State 
If we look for an habitual check on the prrfogative we 
find It in the Council rather than m Parliament. 

The Beformatwn and the Tudor Monarchy 

Soarces of Under the Tudor monarchy the character of kingship 
Tudor changed The Wars of the Boses left the baronage 

reduced ahke in numbers and in power, the Commons 
exhausted and anxious only for a rule strong enough to 
give them peace, the Crown nch with the forfeited lands of 
those barons who had taken the wrong side m the dynastic 
quarrels of York and Lancaster The Church was the only 
great power imthe Htate which could cope with the Crown , 
and the reform of the Church was now immment 
FoUtical The Beformation in England was the result of many 
conflicting Qurrents of interest But wo must look at the 
mation matter from the pomt of view of Parliamentary history 
By the dissolution of the monastenes the Church lost 
much besides wealth, it lost social influence, for the 
monastenes had been the great educational centres and 
the great dispensers of charitable relief; it lost pohtical 
influence when the imtred abbots ceased to occupy the 
place they bad filled in the House of Lerds 
Thus many things combined to enhance the power of 
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the Crown The dostraction of the baronage not only freed 
the King from men who imght eontrol his policy and action, 
but enabled him to fill the great offices of state -nitli now 
men The Coiinoil was changed m composition , the 
great nobles boro a small proportion to the officials on 
thoir promotion it was changed in its mode of working, 
split into departments with special buBiness assigned to 
them , it ceased to bo a ebook upon royal power , it became 
instead a formidable instrument m the hands of tho Crown 
The breach with Romo placed the Kmg at tho head of tho 
national Church, and the spoils of the monasteries ga^c him 
an immense accession dl w'oalth 
And yet in othei ^ays the growing importance of I’arha- 
ment was noticeable Tho two great Tudor monarchs, conatitfU- 
Henry VIII and Elizabeth, showed their statesmanship in 
nothing more bonspicuouslv than in tljwr acceptance of all the 
the forms of the oonstilution. Wien Henry VIII obtained Tndon 
for Ills ProolcvniationR m certam ciwrs the force of law, and 
was permitted to dotise the Crown by will, these extraordi- 
nary powers were in each case conferred by Parliament and in 
statutory fonn When Elizabeth desired to control the 
growing interest of the House of Commons in pnbho 
affairs sho packed the House with subservient members, 
representing small boroughs upon which she had conferred 
tho franchise in order that they might return persons who 
would be under tho influence of tho court or its ministers. 

The Tudors wen* content with the substance of power, and 
left to Parliainrnt OAOrythmg but the rcdity of control 
or er legislation and policy 

The issiies tetiiecu the Shtarts and Parl-fftnieni 

But this expedient for harmomzing the wiahes of the 
House of Commons with tho action of the executive is of 
itself an indication that a new struggle was beginning on 
the old ground The Commons had begun to demand a 
voice in the general pohoy of the country, and to cnticize 
the action of the executir e m modem fashion The first two 
Stuarts chafed at censtitutional forms, and were^ncapaWe 
of a generous acceptance of a pohey which they dishked. 
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The practical iflflue between the Crown and the Commona 
came to thifl^ that the Crown claimed to tax without consent 
of Parhamentj and to admimater justice without the forms 
of law. Both parties appealed to the letter of old statutes, 
and neither seemed to see that with the change of times, 
and after the long lapse of pohtioal interest mnder the 
Tudors, the mediaeval constitution needed to be restated, 
or even recast, if King and Commons were to resume their 
old place and their old relations in political hfe. 

The Petition of Bight was the first attempt to restate 
the rules of constitutional liberty on the Imes of the Great 
Charter, but in defiance of its provisions Charles tried to 
dispense with Parhament m matters of taxation, and with 
the Courts of Law in matters of cnmmal justice The 
Star Chamber, which exercised the coercive judicial powers 
of the Privy CounQ^l, had once been a useful means of 
brmging great offenders within the reach of £he law by 
the strong arm of the executive It now became, as mdeed 
had always been possible, an instrument of pohtical and 
eoclesiastioal tyranny, wherewith the King was enabled to 
dispense with the forms of law where they were incon- 
vement, and to get the course of criminal justice into his 
hands 

Want of money brought the King back to Parhament at 
last, and the first acts of the Long Parliament were to 
sweep away the civil and criminal junsdiction of the Privy 
Council, and to close every avenue against the raising of 
money by the t’rown without the consent of the Commons 
But the executive and the representative parts of the con< 
Btitution had by this time drifted too far apart, and the 
monarchical* policy of the first Stuarts ended in the 
catastrophe of the Civd War and the premature reforms 
of the Commonwealth 

Bdatfums of Croum ai\d Ptxrhamevi^ 1660-1688 

The Bestoration did not give back what the Long Parha- 
ment had taken away — ^the cnnunal jurisdiction of the 
Pnvy Cofincil , nor did it revive what the Long Parhament 
bad Bet at rest — ^the nfcht of the Crown to raise monev. 
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whether by direct oi by indirect taxation, withoat Parha- 
mentary grant The executne was weakened ior the pur- 
poses of conflict ^vlth the legisUtuie, but nothmg was done 
to bring the numsters of the Crow^ into closer relation 
with the power which was fast becoming paramount in the 
constitution, the House of Commons 

In the reigns of the last two Stuarts one may summarize 
the relations of Parhament and the Crown somewhat as 
follows 

The King could set up no claim to raise money without 
consent of Parliament^ he possessed a revenue roughly crown m 
calculated at £1,250,000 a year arising from the Crown 
lands and the proceeds of certain duties , he employed 
such ministers as he pleased, subject to the risk of their 
being impeached by the House of Commons if they and 
the House ^caiue to hopeless variance^ and he conducted 
the husmess of go\eriunent in concert with an mner circle 
of the Fnvy Council, consisting of such persons as be 
might thmk likely to promote the dispatch or enliven the 
progress of business Any increase m the productive power 
of the sources of the revenue accrued to the King, who 
might to that extent become mdependent of Parhament 
Any increase in the hahihties of government if it exceeded Appropn- 
the ordinary revenue had to be met by a subsidy, or 
extraordinary grant, from the Commons, and such grants 
were for the first turn' in the reign of Charles II appro- 
pnjdpji tji thn for wbi/ib. wem naada ^ 

that IB to say, their use was limited to such purposes, and 
the money granted was not issued except under precautions 
that it should be ho used The Commons drew closer their 
control upon the action of the executive, but the penodioal 
catastrophes of Charles the Second’s reign — the exile of 
Clarendon, the impeachment of Danby — show how easy it 
was for a minister and a House of Commons to drift so far 
apart that their disputes could not be settled by a mere 
change of men 

The abortive Privy Council scheme of Sir Wilhapa Temple Attempt 
m 1679 showed some consdousness of the nsk ansing from 
the lack of correspondence between ministers and the exeratire 



38 


HISTORICAL OUTLINE 


[Chap 


Oomiaons The attempt to create an executive which 
should represent all classes and opinions could hardly have 
been expeoted to succeed, but it was something that the 
constitutional problem should have been recognized, though 
the solution was madequate 

Taxation in Parliament and the free administration of 
justice had been secured by the Long Parhamenl , the 
last of the Stuarts revived an earlier claim of the Crowm 
to independent legislatn e powers The final struggle 
arose out of the attempt of James II to annul, of his own 
authority, statutes which had been thought essential to 
the security of the Protestant religion The issue between 
the first Stuart and bis subjects tum'&d on the security of 
person and property, the right of the King to tax without 
Parliament and imprison without legal sentence. The 
issue between the l^t Stuart and his subjects* turned on 
the King’s right to suspend the law at bis pleasure and by 
his mdividual act The offer of the crown to William and 
Mary, their acceptance of it, and the codification in the 
Bill of Eights of the limitations on the loyal prerogative, 
mark the bogmiiing of the modern constitution 

The Modern Constitution 

1688. Th(' Bill of Eights IB, on the face of it, a summarj'' of 
q£ Bights, constitutional rules incidentally it settles some large 
^ diyiuted questions of jirmcyile In (position to the 
doctrine that *the Crown was a piece of real property 
which could never be without an owner, it declares the 
tluono \ scant. In opposition to the doctrme that the 
succession to* the throne was a matter of divme indefeasible 
hereditary right, it regulates that succession. In opposition 
to the doctrine of passive obedience, it affixes conditions 
to the tenure of the Crown 

The Bill of Eights is perhaps the nearest approach to 
a constitutional code which wo possess, but it does not 
profess tcj^be a wntten constitution It merely states the 
points which had been from time to time in issue between 
the Crown and its Bubjeots smee the reiga of Edward I, 
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and on all poinfa il dpc].iic >6 in favour of tho nation and 
against the Crown 

The Act of Settlement, which provided that the judges 
should no longer hold office at tho pleasure of the Crown, 
and 60 t09k the control of justice from the hands of the 
King, was a fitting supplement to the constitutional pro- 
\ isions of the Bill of Bights 

This summary of constitutional rules, sotting at rest Altend 
matters which had long been a source of difference, repre- 
sents the legal result of the Bevolution. The process by n^ty 
which the Crown was gffered to Wzlliazn and Mary by the 
representatives of the estates of the realm is evidence of 
an altered conceptKto of royalty which has practically 
determined the development of constitutional usage since 
1688 It IS ^orth considermg how this conception of 
royalty baa gradually been arrived at * 

Feudahsm, which hnkod political power with the hold- Mediaeval 
mg of land, had found the King a tnbal chief, had made 
him the ultimate landlord of every man, and had turned 
sovereignty into a piece of real property, the rights to 
vvbich were regulated by the feudal land-law The practice 
of Commendation, where fealty was to be rendered on 
one Bide and protection on the other, gave to feudahsm 
that element of personal loyalty which made treason the 
unpardonable sin of the Middle Ages At the head of 
tho feudal hierarchy, the lord of kings was the Emperor, 
but his shadowy lordship lost all practical ^meaning when 
tlie kingdoms of Europe became definite and compact , 
and the Reformation, which broke up the unity of WeBtern 
Christendom, destroyed for ever the feudal conception of 
society, secular and spintual, tending upwards to tho 
Emperor and the Fope And as the dependence of the 
King upon an earthly power was thus exploded, kingship 
obtained a higher place than it had occupied as a hnk 
in the feudal chain For the connexion of sovereignty Dmne 
with property was still assumed, and the personal alle- 
glance of feudahsm. remained, and when men spught for 
some theory of political duty they found it m the con- 
ception of Divine Right* The King held the kingdom as 
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property^ Ub subjectB owed hm their fealty^ and hifi tenure 
waa of God« 

Bepresen- And thiB theory of Divine Bight grew into definite Bhape 
oppoBition to a new conception of kingBhip, When, after 
the Beformation and with the nee of Funtaniflm, men 
began to regard the King rather as the official exponent 
of the wishes and aims of his people, the opponents of this 
view sought in the divme right of kings a basis of sove- 
reignty and a theory of political duty which seemed to 
them surer than the convemence of a nation, or the need 
of havmg some outward embodimezdi of the State. 

Result of The act of the Convention Parliament which gave the 

ofwiytity. crown to William and Mary was the recogmtion of the 
official and representative duties of the Crown of England. 
Whether, with the utilitarians, we say that government 
exists for the common good, or with Locke, that it exists 
for the purpose of securmg to ns natural nghts, or with 
Hobbes, that it exists for the restraint of lawlessness and » 
the protection of men from their own molinations to rapme 
and revenge, we come to the same conclusion — that the 
State exists for our advantage, that the King is a part of 
the State, that he, hke the rest of the State machinery, 
IS not there of right except m so far as be fulfils his functions 
This practical view of the relations of the Crown and 
people had immediate effects. 

MutiD leader of the armed force of the nation, 

Act but the feudaMevy was now extinct, the national levy or 
militia was inade<iuate, and the Bill of Bights had de- 
clared the mamtenance of a standing army m time of peace 
Without consent of Paxhament to be contrary to law Apart 
from thiB general proposition the mamtenance of diBciphne 
m a standing army involves a departure from the ordinary 
course of law. The Commons were determined that such 
a power should not pass out of their control, and every 
year, for a year, they legalize the existence of a standing 
army and make provision for its discipline 

The appro- Again 4he Crown had conducted the busmess of govem- 

pnatiouof j. Aj_ I . 1 . , - « 

Bupphes nient on the resources supplied by the proceeds of Crown 
lands and of taxes settled on the Kmg «for hfe If the 
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revenue was m excess of the needs of government the 
King could do as he hked vnth the balance, li it was 
deficient the King asked the Commons to make good the 
deficiency But it was left to the Kmg to conduct the 
entire financial business of state from year to year. After 
the Bevolution this was changed The King was not en- 
trusted with the payment of all the charges of govern- 
ment , he w as plac^jipon an allowanoo called the Cml 
List, calculated to meet the cost of the royal household 
and "of the civil departments The House of Commons 
took over the naval an(l military expenditure, and annually 
voted and paid the sums required They thereby acquired 
a power of constantly reviewing the conduct of the King's 
ministers 

But most important of all was the new relation in which 
the ministers of the Crown stood towards Parliament 
With the inorcasod control which the House of Commons 
aoqmred over the business of government came the neces- 
sity that the King's ministers should bo able to work in 
harmony with a majonty of the House The Kmg might 
choose hiB servants, but the House of Commons might 
make it difficult, if not impossible, for them to carry on the 
buBmess of government 

Cabinet and Party Government 

And this newly acqmred power of the House of Commons 
did more than limit the King’s choice of mijiisters , it was 
incompatible with the discussion of matters of general pohey 
by the Privy Council The Pnvy Council was too large a 
body, and of too vonous political opmions, to^aot together 
or to guide its action by the wishes of a Parliamentary 
majonty. . 

Already the general policy of the country had come to 
be discussed by a small group chosen by the King from 
among the officers of state, and this had ansen portly from 
convemenoe, partly also from the dishke of Charles II to 
the formahties of a full meeting of the Council, and of 
William III to the commumoation of his policy to more 
than a few trusted statesmen. 
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It remained that this inner circle of adviserB, made up 
of the chiefs of the vanous departments of government^ 
should consist of persons of the same vray of thinking in 
politics^ and that this way should accord with the opmion, 
for the ime, of the majonty m the House of Commons 
The necessity for this became clear, as Sunderland showed 
to WiUiam III, so soon as the morease in the power of the 
Commons became realized 

As early as the beginning of the eighteenth century 
Cabinet and party government oxislied in a rudimentary 
form, and thus the House of Commons obtained the control 
which mediaeval Parhaments had sought in yarn over the 
selection of the executive and the pohey of the country. 
But this power was nearly sacrificed to a fear lest the 
presence in the House of a body of numster^ and placemen 
should afiect the independence of members. A clause in 
the Act of Settlement excluded from the House of Commons 
all who held oflaoes or places of profit under the Crown 
Happily this clause was repealed before it came mto opera- 
tion , and the parties m the House of Commons ba\ e 
gradually acquired the power of indicating, by a process 
which IS somewhat indefinable m its action, though perfectly 
clear m its results, the ministers to whom they are willmg 
that the conduct of affairs should be entrusted 

There were certain principles which needed to be estab- 
'lished before Cabmet government, as we understand it, 
could assume even a rudimentary form First yngn g^ thes e 
was the recogmtion of t he Cabinet Adviserfl nf th e 

Crown and the co nnexion of the C abme t with the poli tical 
party Qommanti tor tune irTgarhament. Cabinets, or 
s^ll groups of^mmisters specially &voiired with the con- 
fidence of the Crown, had eiasted throughout the reigns 
of the last two Stuarts, of William and of Anne , but the 
supersession of the Council by the Cabinet as a dehberatn e 
body for purposes of executive action did not take place 
all at once , and it was only realized by degrees that this 
body mugt be of one mind on the great pohtioal issues of 
the time ^ 

^ In The Crown, Fort I, oh li, will be found wSrked out, in some 
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Another pnnciple ^as that the King should act through 
and not mth his Cabinet The disuse of the royal presence 
at Cabinet meetings dates from the accession of George I, 
who probably found it disagreeable to attend discussions 
which he could not understand ; and the absence of the 
King, while it enhanced the power of the ministers and 
their leader, completed the severance of the Cabinet from 
the Council It ceased to be a meeting of the Lords of 
the Pri\ y Council , it became a meeting of ‘ the King's 
servants *, leaders of the party m power. Whatever may 
be the individual liabihiies of the members of the Cabmet 
as heads of departments or members of the Pnvy Council, 
the collective Cabmet has no legal existence or legal lia- 
bility It is summoned by the Pnme Muuster, himself 
almost ^ unknown to the law , and its proceedings were, 
until the last few years, unrecorded, sa\Pe in communications 
to the Crown in the form of Cabmet mmutes or reports to 
the King by the Pnme Mimster of the transactions of a 
Cabmet meeting Nor has the recent creation of a Cabmet 
seoretanat, which prepares an agenda and records de- 
cisions, though it has invested the Cabinet with a more 
formal character, affected in any way its constitutional 
position , but it 18 perhaps too soon to forecast the direction 
which this development may ultimately take. 

Another pnnciple, and this was of slow growth, was Joint 
that of the joint responsibility of mimsteis If a body 
of ministers stand or fall together, the ii^uence of the mmirtMi 
Crown upon the working of goyemment is obviously much 
dimmished, and that of the Commons is moreased. If 
the Kmg should he dissatishod mth the \^rkmg of a 
particular department he cannot now, as the King could 

detail, the early hieioiy of the Gabmot It oeriainly did not grow out of 
any knomi Committco of tlio Pnvy Counoil, but wae a smiill body of 
advueiB for general purposes 

1 The Legislature may be said now to have formally recogmaed the office 
by passing the Chequers Estate Act, 1917 (7 S Geo V, c 55) Thu Act 
gives statutory effect to the gift of Lord and l^dy Lee of Faieham of the 
Cbequeis Estate as an official residence for the Prime Minister, who u 
descnbed by that title in the schedule to the Act, where the deed of gift 
18 set out The Prune Mmiater was first accorded a certain precedonoy by 
a Royal Warnut of ^December 2, 1903 
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and did during the eighteenth century, difiimsB the imnieter 
responsible for the department unless he has lost the 
confidence of his colleagues as well as of the Crown , to 
do BO would bring about the retirement of the entire 
mimstry. The Crown has to deal with a body of men 
who stand or fall together^ because they represent common 
mterests and the opinions of a party They can only 
remain mimsterB while a majonty of the House of Com- 
mons IB willmg to support their pohcy, and is not willing 
to support any other They are collectively the nominees 
of that majonty, or rather, of the jnajonty of the electors 
who on the last occasion of a general election chose the 
par^y who should hold office until the time came for the 
country to reconsider its decision They have, it is true, 
been summoned, and continue, to hold office by the plea- 
sure of the Crown, but it is to the majority of the Houst' 
of Commons, and not to the will of the Crown, that they 
look to enable them to retain their power The dismissal 
of one mimater, unless with the concurrence of his col- 
leagues, would be regarded as an attack upon the policy 
which all represent 

Great Bnimn ajid Ireland 

So far we have traced the development of Parliamentary 
institutions m England alone It has to be borne m mind 
that the Acts of Union with Scotland and Ireland were 
treaties by which in each case two mdependent Farhaments 
merged their identity in a new Parliament upon certain 
terms as to representation in the two Houses , treaties by 
which two States, one enjoying complete independence, the 
other a legislative mdependence of England, were formed 
into a Umted Kingdom 

But the relations between Great Britain and Ireland ha^ e 
agam been profoundly modified by the Government -of 
Ireland Act, 1920, and by stiU more recent events So far 
as it IB possible at present to see, there will still be a Umted 
Kingdom^ of Great Britain and Northpm Ireland, with a 
common Parliament to which Northern Ireland will contmue 
to send representatives ; but Northern Ireland has now a 
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Farhament of her ovm^ mth legislative independence witbm 
certain defined limits Thus for the first time a federal 
element is introduced into our oonstitntion Southern Ire- 
land, on the other hand, is about to acquire complete legisla- 
tive independence of Great Britain There will be no longer 
the connexion of a common Parliament between them, but 
m its place the common sovereignty of the Crown, the out- 
ward symbol of that association of peoples known to the 
world as the British Empire. 

The Umted Kingdom and the Empire 

For the United Kingdom, the relations of whose parts and Connexion 
the conditions of whose government must be studied by the ^^!^ons 
constitutional lawyer, lias accumulated around itself a group 
of domimons, colomes, and dependencies, some the result of the United 
settlement, sorfie of conquest, very variously constituted m Kmsdo™ 
themseh es and standmg in various relations to the central 
government The self-governing dominion, the Crown colony, 
and the protectorate present a vanety of type sufficient to 
satisfy the most eager curiosity as to the working of a great 
Impenal system. Our task is not done until we have made 
out the nature of the connexion between the component 
parts of the Umted Kingdom, and the working of the central 
executive m the United Kingdom and throughout the 
Empire^ But m this volume we have to deal with the 
legislative sovereign of our Empire, the King m Parhament^ 
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An endeavour has been made to define what is meant 
the words * Constitutional Law ’ , and a bnef sketch has 
been given of the mode in which Parliament obtained its 
place m our constitution As it i» proposed to divide tho 
subject of this treatise into two parts — ^Parliament and tho 
Crown, or the Legislature and the Elcecutive — we will now 
deal with Farbament« 

First, Ave must get Parhament together and regard it as 
a whole, in respect of its summons, the setting m motion of 
its busmess, its adjoununent, prorogation, and dissolution 
Secondly, we must consider the constituent parts of the 
pn^legM two Houses of Parliament, the Commons and the Lords , 
the process by which the members of either House attain 
to membership , the pnvileges which such membership 
confers upon the mdmduals, or which each House col- 
lectively enjoys 

Thirdly, we must trace the process of legislation as effected 
by the joint action of the two Houses, or by the action of 
the Houbo of Commons under the Parhament Act 
Fourthly, we must consider the part played by the Crown 
and its ministers m makmg laws and m commumcaiing 
with the two Houses. 

Inter- Fifthly we must note as a matter of history, in order 
that we may understand the present relations of the Houses 
of Parliament and the Crown, the attempts made by the 
Grown, in the past, to interfere with or to influence the 
action of the Houses ; and the enoroaohment by one branch 
of the Legislature upon the action of the rest. 

Lastly, we must deal with certam functions of Farha- 
ment, oirher than legislative, which may be convemently 
mcluded in the term * the High Court of Parliament *. 
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§ 1 Parhes to Ijegulation. 

Ordinarily there are three partieB to legislation — the The 
King, the Lords, and the CommonB. Under the exceptional ^ 
circumstanoeB which may anse under the provisions ol the 
Farhament Act, legislation is effected by the King and 
Commons alone. For if the Lords fail to pass a Money 
Bill within one month after it is sent up to that House ; 
or if they refuse in three successive sessions to pass a Fubhe 
Bill, other than a Money Bill, and if two years have elapsed 
between the dates at which it was read a second tune m 
the first, and a third tune in the last, of those sessions, then 
the Bill may be presented to the King for the royal assent 
though the Lords hav« not concurred in passing it So the 
enacting clause of a statute usually runs thus — 

* Be it enacted by the Kmg’s most excellent Majesty, by and 
with the advice and consent of the Lords Spintuol and Tem- 
poral, and Commons, m this present Parbamfint afisembled, 
and by the authonty of the same, as follows * 

But It may also run thus — 

* Be it enacted by the Kmg^s most excellent Majesty, by and 
with the advice and consent of the Coiniuons m this present 
Parliament assembled, m accordance with the provisions of the 
Parliament Act, 1911, and by the authority of the same, as 
follows ’ 1 

The process of legislation, and the port played by the 
Crown m making laws, will be dealt with later. Laws are 
madB bji7‘ an nssemhled J^jBLrhamHiij^ and jthp xsoxunirreniiB 
of one House or both the Houses of which Farhament 
consists, and of the Crown 

Though Parhament may by statute delegate legislative 
powers, under such conditions as it chooses to impose, to 
a department of Government or to some public body, the 
power so given is bmited by the terms of the statute and 
proceeds from the supreme legislature. 

^ Ab m the oaae of the Oovenunent of Irehmd Act, 1914 (4 A 5 Geo V, 
c 90), and the Wehh Church Act, 1914 (4 A 5 Geo, V, c 91) The former 
of thaa Acts, however, t^ver came into operation and waa B^baeqnentty 
repealed by the Government oi Ireland Act, 1920 (10 A 11 Geo V, c. 67) 
which was passed in the oidinaiy way. 
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moBfc atyiUK^ attribnto of Parliament is its legie- 
tsuvi;rtfis;uli^> but Uiu budioB of wtaoh Parliament 
QQnsirit'v aie not auimnuned mainly, or even pnmanly, to 
mabe k\(>s.. te^isktion k only one of vanous fonctions 
dtaoharRoa. Mombora of either House 
difiOUtia ^ matters of national or imperial concern, 
mtdi oritiov;e< the eotiuhiot of ministers , either House eol- 
may addxess the Crown on matters of general 
mn/y mstrinte inquinos, in tho public mterest. into 
t}wv oouduQt of persuus or public bodies : while in the last 
raeoert Parliament may brmg to justice a great pobtical 
nl^dezi Bull before we oonie to the fonctions of Parlia- 
msati we muat first ascertain who are invited to attend upon 
tttePariiemetLt, for what parposes dhd m what manner it 
iislboui^t together, how its business is set in motion, and 
hpwi itr moiy be ctkmissed for a time or dissolwcd for good 

$ 2 . FTfto are svmmoned to Parltamenf 

We need not consider the Assembly of the Wise under 
btts- Saxon monarchy, nor the Council of the Magnates 
Dsn&ir the Xotman kings ; it is enough that m times when 
tjiehusuiesa of State was rather the declaration and enforce- 
nneiiit of costom than the enactment of new laws or the 
ehangfng of old ones, and when the King discharged in 
person the executiTe duties of government, he acted in 
eoDccrt with a body which, whether the quahiication for 
memhiTship was wisdom or property, advised, and to some 
extent eontroljed, ins action 

Council of Magnate'^ wa<i expanded, upon occasion, 
the CoTnrnune Concilium Rogm, or the entirety of the 
id^ihicf, tenantS'in-cbief, and the first formal provision for the 
summons of thH ansetnbly is to be found m the Magna 
Charta of 1215. In mode and object of sammons we note 
<N>me approach to the later Parliament 
ST pito fn the twelfth soetion of tho Charter, John promises that 
he Will not levy seutuge or aid other than the three recognized 
otbtrtir feudal aids, ' nisi per ooinmuno oousihum regm.’ And m 
the foorteenth section, the process of holding this Common 
OCiunail » described. Archbishops, bishops, abbots, earls. 
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Qriid groat or barons aro to bo Bun^xnoned individually | 

' sigiUatim por literas nostras ’ Tho lesser tenants-m-chief 
are to he flummoned ‘ in generah ' by ^^rits addressed to the 
Bhenffs The writs m all cases are to name the day and 
place of meetings and the cause of su^jnons Porty days* 
notioOf at leasts is to be given, and oix the day named the 
Council is to transact the bnsmess for which it has been 
summoned, whether or no it is attended by all to whom the 
summons is addressed 

How far this clause of Magna Oharta expressed and 
formulated existing practice is not clear It was omitted 
bom subsecjuent confirmations of the Charter, and it may 
have been omitted a^ unnecessary because it was merely 
declaratory, or as unpopular with the barons who pro- 
cured these oonfiimations because it was too stringent , or, 
lastly, it may liave been omitted from no specif design, 
but because other matters were more pressing at the tune 
of the confirmations 

But though the clause exhibits, iii the two modes of 
Bummons, the germ of the distinotioii between Lords and'' 
Gommons, yet the assembly for which it provides differs 
obviously from tho later Parliament. 

That asBembly was not representative. The clergy are 
not summoned as an estate, nor are the Commons , the 
inferior clergy, the towns, and those freeholders of the shires 
who held of TiwfiTie lords have no place in the cowirau'nc 
wncilwm of the Angevin kings 

Nor was it summoned for the purposes of & Parhament • 
the ctmmuTie cmcdium was not called to advise the King 
generally, but merely to assent to the imposition of taxes, 
and of taxes of a special sort 

In fact the representative system had already begun, and 
the provisions of 1215 described an asse,mbly of a type which 
was already passmg away. The constitution of the shire 
moot or county court had always been representative, and 
the practice of representation had beeii apphed to the king- 
dom at large in 1213 Por to a council held m that year had 
been summoned ‘ four discreet men ’ of each county, to be 
sent up by the slpro moot without reference to their tenure 


How far 
different 
from the 
Farlia- 
meat of 
Edw L 
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Shire representation, as opposed to representation of the 
tenants-m^ohief, does not recnr until 1254, when the regents 
of the kingdom (Henry 111 being in Gascony) summoned four 
kmghta from each shire, and representatives of the clergy 
from each diocese ^ The towns were first represented in 
the famous Parliament of Simon de Kontfort ; and then 
through vanous assembhes, more or less completely repre* 
sentative of the vanous interests of the country, we reach 
* the great and model Parliament \ summoned by Edward 1 
in 1295 ® 

The model To this Parhament were summoned by special wnt the 
^nr^and £^<dibisb(^8, bishops, and abbots, and to the wnt of sum- 
who were monB of the two former was attacdi^d the praemun%enies 
^ed clause directing the attendance of the heads of cathedral 
chapters, of the archdeacons, and of proctors to represent 
the chapters and the parochial clergy Special wnts of 
summons were directed to seven earls and forty-one barons 
And writs were addressed to the sheriffs bidding them cause 
to be elected two kmghts of each shire, two citizens of each 
city, two burgesses of each borough 

This Parliament was, m fact, to the kingdom what the 
full county court was to the shire, an assembly in which 
every class and every interest had a place And so it was 
intended to be by the great King who bad the skill and 
courage to adapt the orgamzation of the county court to the 
requirements of the kingdom ' What touches all ", so ran the 
wnt, * should be by all approved ’ 

Thus we gbt a representation of the three estates ^ of 
the realm, the clergy, baronage, and commons, and their 
respective duties am defined in the wnts which summon 
them The clergy and baronage are summoned * ad trao- 

^ Stubbs, Confit Hist u« (5tb ed ) 69 The ohoioo of two kmghta for 
eaoh shue in 1220 m full county court for the nfimwament of a carnctige 
lUoatraiaa the inoreaaed use of represantation, though for asaeBament and 
not for grant Stubbs, Select Charters (9th ed.), 349 

* Stubba, Cojiet. Hut u (5th ed.) 133, 

* Whether the Gommona were Bummoned as an * order ’ or ‘ estate ’ le 
perhaps doubtful The theory of the ' three e^iates ’ seems to be of later 
date , but the expression itself ib a oonyemont one See on this subject, 
Pollard, dh. IV. 
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tandum orduiandum ot faciondum % the commonn " ad 
faciendum quod tune do communi concilio ordmahTf tir ’ 

It muBt^ however, be remembered that at the time The King 
when Edward I’b Model Parhamont was Bummoned, mectnigB ' 

of the King^B Council m Parhament were being regularly Kin^ m 
held and continued to be held thereafter, m T\hich the 
repiesentativeB of Bhiro, city, and borough had no place. 

The representative assembly was still the exception and not 
the rule \ and, as has bean already pointed out, the departure 
of tho representatives of the Commons from a session of the 
Council m Parliament did not neceasanly mtormpt the pro- 
gress of business So long as all the functions of government 
were performed by earns body, rs obvious that its 
meetmgs must have been regularly held, and that its 
personnel must have consisted largely of those who were m 
a position to give constant attention to^ the King’s busmess 
But as the distmotion between judicial, admimstrative, and 
legislative functions beoomes more clearly drawn, the Kmg 
in Farbament is differentiated from tfae King in Council. 

The Kmg in Council became the executive, the King in 
Parliament the legislature , the Kmg’s Council m Parha- 
znent passed into the House of Lords , and the representa- 
tives of the CommonB, onginally suiuinoned to assent to 
taxation, and to give their advice when asked, developed 
mto tfae House of Commons, the masters of the executive 
and the legislature alike As soon as the spheres of executive 
and legislature become distinct from one another the meetmgs 
of Psurliament grow less frequent, until the s^iraggles of the 
seventeenth century , yet as its functions were more pre- 
cisely defined and it began to voice the public opinion of the 
country, so did its influence and prestige mcreftse. 

The attendance of tfae clergy was always given reluctantly , Theoloisy 
they preferred to meet m their provincial convocations : 
there they granted taxos for their own estate, and the kings. 


A * Dnnng the latter half of Bdward Fb icign there ib a prooess of aoujga- 
matiQQ, and it ib this amalganiation between “ estates ” uid parlement 
latiier than hu addition of bnrgeBses to the meotiiigB of tonantB^ia-ohief, that 
oonatituteB Edward’s clum to be theoreator of a zhodd English paiiiament ’ 
PoUanL Evolution of Parliament, p 51 
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Binoe they got what they wanted from these asBembhcs, 
ceased tu press for the attendance of the clergy in Farlia- 
from i«gia ment. They attended the Parliament of 1322 by which the 
lation, sources of legislative power were defined^ and yet they do 
not fall Within the number of persons or bodies m whom that 
power was declared to reside. There is no evidence of thoir 
attendance from the end of the fourteenth century onward 
from In 1664 the mode of granting money by subsidies to meet 
taxation extraordmary needs of State was abandoned, and the 
clergy ceased to offer separate subsidies to the Crown 
In 1663, for the last time, they granted separate subsidies , 
m 1664 the Act which imposes the taxation of the year 
includes the clergy, but saves their right to tax themseh es ^ , 
and henceforth no distmotion is made m taxing clergy and 
laity, though the clergy are still summoned m the writs 
addressed to archbishops and bishops at the commence- 
ment of every Farhament The change m the mode of 
taxing the clergy was not made with any general assent 
of Convocation, it was the result of on informal agree- 
ment bolween Archbishop Sheldon and Lord Chancellor 
Clarendon The olergy acquired m return, by taozt con- 
sent, what they had not before enjoyed, the right to vote 
for kmghts of the shires, as freeholders, m respect of their 
glebes * 

The history of the earlier period explains the forms of 
to-day 

SurviTal The King's Council m Parliament passed, as we have said, 
Housd of Lords, and earned with it oertam privileges 
tiou of and duties attributable to its earlier stage of existence It is 
menL ' ^ representation of the baronage but as members of 

the ConcUvimn regts that the Peers are the hereditary coun- 
sellors of the Crown, and m their judicial capacity form an 
ultimato court of appeal It is because they were once 
members of the Coruydvum regia that the judges are now 

^ 15 Cur 2, c 10 , 16 & 17 Car 2, 0 1 a 36 

* See BA to the nght of the cleigy to vote, Commona* Jotunale, pth May, 
1624, 3zd Novembor, 1641 , Hataell Preoedento, tqI ii, p 10 and note 
The nght waa queationed as late as 1696 See CommoDB* Journal^ 15th 
Dieoember, 1696 
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Bummoned to advise^ though not to Bit as ?eers of Parlia- 
ment.. The clergy aro atiU sumiiioned ab au eBtate of the 
realiUj though for centuiies their summons has been a mere 
form And the connexion of tho representation of the 
Commons with the county court and the organization of 
the shire is still indicated by the part which the shenfC 
takes m county elections, while, down to the year 1872, 
such elections still took place m the county court, and the 
identity of the member and the powers conferred on him 
were testified by indentures to which the sheriff and the 
men of the county were parties 

We have now glanced as briefly as may be at the historical 
beginnings of Parliamentj so as to learn what a Parhament 
IB It IS an assemblage of the three estates of the realm, 
which one of ilie estates peisistently declines to attend 
It oonsiats, therefore, of the baronage and commons sum- 
moned by the Crown 

§8 OhjeeU of Summons 

We must now ask for what purposes Parhament is Objeota oi 
Bummoned, and in what manner, BummoDB 

The King, when ho summoned a Parliament at the ^ the 
begmnmg of our Parhainentary history, had two distinct ages, 
objects in vie\^, neither of which would have been ade- 
quately attained without a representation of the estates as 
complete as was possible at that time He wanted money, money ? 
and he wanted to know what his people ^houglit ol his 
pohoy It was for this reason that the writs to the shenffa 
desire that the representatu es of the commons may have 
ample power, ‘ ita quod pio defectn huiusmodi potestatis 
negotium mfectum non lemaneat,’ Labour would be thrown 
away if the representatives granted an aid which their 
constituents repudiated. It was for this reason, too, that opmion, 
the Commons were consulted on questions ot general ad- 
ministration and of peace and war Tlje King wanted to 
commit them to a policy which might prove expensive; 
but the Commons, thougli prepared to offer criticism and 
even advice, where advice would not compromise them. 
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declined to tale o^er the responsibilihee of the exeoa- 
tivo \ 

At the The objects of summons at the present time are more 
complex. The Gommona hsTe entire control orer the 
financial ^ finances ol the country . the revenues which accrue to the 
Crown, and can be dealt with independently of Parliament, 
would hardly cany on the busmess of government for 
1 day For a considerable part of the revenue depends on 
annual grant, but very bttle can be used without consent 
of Parliament ^ while Parliament appropriates, in e^ er^ 
session, to the senices for which it is required, the money 
which IS placed, as ifc comes from the tax-payer, to the 
credit of the Oo^ emment account at ^he Bank of England 
Without such appropnation the money cannot be legally 
expended. 

And the need of legislation is now constant. Some Acts 
• of Parhament. though necessary, are temporary and need to 
be renewed by annual enactment. This may be because 
they are experimental, or because, as in the case of the 
Army Act, it w expedient thus to limit the power given to 
the executive Fresh legislation is incessantly demanded, 
and whereas mediaeval legislation, where it wras not simply 
declaratory of custom, was scanty, and, to judge from the 
preambles of statutes, timid and even apologetic, modem 
legislation is restless, bold, and almost inquisitonal m its 
dealings with the daily concerns of life 
Nor does Parhament meet only to grant and appropnate 
Bnpphes or to* make laws. The discussion of matters of 
national importance, and the criticiBm of the action of 
mimsteis, the confiiet of partj", are the matters which 
in the pnblic mind give an interest to the meeting of 
Parliament. 

when he calls a new Parhament makes no 
beratiT^. mention of the financial or legislatives duties which that 
Parliament is summoned to discharge. He calls it, ' being 
desirous and resolved as soon as mfiy be to meet his people, 
and to have their advice in Parhament ’ It is in fact for 
purposes of discussion pnmanfy that Farhamenf. is sum* 
*• Stubb*. Copst Hut u ( 5 th ed )j534 
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moned. Its legislative activity has developed^ since the 
form of the Boyal Proclamation which calls it has become 
settled by ousioiu. 

§ 4. Foms of Summons. 

The existence of Parliament in modem times is kept 
as nearly contmuouB as possible, and hence the dissolution 
of one Parhament and the calling of another are effected 
by the same Boyal Proclamation issued by the King on 
the advice of the Privy Council under the Great Seal 
The Proclamation discharges the existing Parliament from 
its duties of attendance, declares the desire of the Grown 
to have the advice cf its people, and the royal will and 
pleasure to call a new Parhament It further announces 
an Order addressed by the Crown m Council to the 
Lord Chancellor to issue the necessary write, and states 
that this Froclamation is to bo his authority for so 
doing. 

Until recent times it was the practice for a warrant 
under the sign manual to be given by the Crown to the 
Chancellor to issue the necessary ivnts This has ceased 
to be done ; an Order m Conncjl is made directing that 
writs shall be issued, but, as a matter of fact, the Boyal 
Proclamation is treated by the Crown Olhee in Chancery 
as the authority for the issue These wnls will be presently 
desenbed. 

It may be convenient to set out licie the form of Proclama- 
tion above desenbed and of the Older m Council following 
upon it * 

A Peoclahation for Dissolving thk ?BEME^T Parliament 

AND DsCLARINa THE CALLING OF ANOTHER 

GEOIlGBi R — ^Whereas Wc have thought fit, bv and wiiih 
the advice of Our Pnvy Council, to dissolve this present Parlia- 
ment, which stands prorogued to day, the day of 
next, We do for that end publish this Our Royal Pro- 
damation, and do hereby dissolve the said Parhament accord- 
ingly , and the Lords Spiritual and Temporal, and the Knights, 
Oitixena, and Bureesscs, and the Conmussioneis fat shires and 


Frooofls of 
ffammcmB 


Froolama 

tion 


Ordf*r in 
Gonnoi} 
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burghs, of the House of Gonunons are diBohaiged from their 
meeting and attendance on the said day^ the day of 
next, and We, being desirous and resolved, as soon 
as may be, to meet Our people, and to Have their advice in 
Parliament, do hereby make ^own to all Our lovmg subjects 
Our Royal will and pleasure to call a new PaTliament , and do 
hereby further declare, that, with the advice of Our Privy 
Gounoil, We have given order that Oui Chancellor of that part 
of Otir United Kingdom called Great Britain, and Our Chancellor 
of Ireland \ do, leapectivcly upon notice thereof, forthwith issue 
Onr writs in due form, and accordmg to law, for calling a new 
Parliament , and We do hereby also, by this Our Royal Procla- 
mation under Oui Great Seal of Our United Kingdom, require 
writs forthwith to be issued accordingly Jby Our said Chancellors 
respectively, for causing the Lords Spmtual and Temporal 
and Commons, who are to serve m the said Parliament, to be 
duly returned to, and to give their attendance in, Oui said 
Parliament , which writs are to be returnahle on day, the 
day of next Given at Our Court at , this 

day of , in the year of our Lord 19 , and in the 

year of Our Reign God save the King 

Order %n Counalfor the Isstie of Writs 
At the Court at , the day of , 19 
Present, the King's Most Excellent Majesty in Council 
His Majesty having been this day pleased by His Royal 
Proclamation to dissolve the jvresent Parliament and to declare 
the callmg of another, is hereby further pleased, by and with 
the advice of his Privy Council, to order that the Right Honourable 
the Lord High Chancellor of that part of the United Kingdom 
called Great Bntam, and the Right Honourable the Lord Chan- 
cellor of Ireland,^ do respectively, and upon notice of this His 
Majesty’s order, forthwith cause wnts to be issued in duo form 
and according to law for the calling of a new Farbament, to meet 
at the city of Westminster , which wnts axe to be returnable 
on day, the day of , 19 

^ By B 44 (2) of the Government of Ireland Act, 1920 (10 &; ii Geo j, 
o 67) tho Lord Lieutenant of Iioland becamo the Keeper of the Great Seal of 
Ireland m place of tho Lord Ghanoellor of Ireland, whose executive f nnotions 
were tioneferred to the Lord Lieutenant It would appear thotefoie that 
the Proclamation and Order m Council will not m apy eve^t refer m the 
futore to the Lord Chancellor of Ireland 
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The vmtfl were returnable^ according to the proviBiona 
of Magna Charta, within forty daya ol their issue, this 
penod was extended after the union with Scotland to 
fifty days, and has now been reduced, in view of the greater 
ease of communication, to twenty days ^ 

The wnts issued from the Crown Office are addressed to 
five different classes of persons to the temporal peers of Fire 
Bng^nd, to the spintual peers of England, to the twenty- 
eight temporal peers of Ireland, to the judges of the High moned. 
Court of Justice, the Attorney- and Solicitor-General, and 
to the returning officers of places entitled to elect members 
to serve in Parhament. 

The wnta are in the^followmg forms 

Wnt of Summons to a Temporal Peer of England 
George the Fifth by the Grace of God of the United Kingdom Wnt to 
of Great Britain and Ireland and of the British Dominions beyond 

the Seas Kmg, Defender of the Faith , to Our Greeting 

Whereas by the advice and consent of Our Council for certain 
arduous and urgent affairs concerning Us, the State and defence 
of Our said United Kingdom and the Church, We have ordered 
a certain Parliament to be hoiden at Our city of Westnunster 
on the day of next ensuing and there to treat and 
have conference with the Prelates, Great Men, and Peers of 
oux Realm We strictly enjoining command you upon the faith 
and aUegiance hg which you are bound to Us that the weightmess 
of the said a&irs and imminent penis considered (waiving all 
excuses) you be at the said day and place personally present 
with Ob and with the said Frefates, Great iUTen, and Feers, to 
treat and give your council upon the affairs aforesaid And 
this as you regard Us and Our honour and the safety and defence 
of the said United Kingdom and Church and dispatch of the 
said affiurs m no wise do you omit Witness Ourself at West- 
minstei the day of m the year of our Reign 

To . A writ of summons to Parliament the day of 

next 

^ Bepteaentaticn of the People Act, 1918 (7 & 8 Geo 5, c 64), b 21 (3) 

*' This part of the wnt is yaned where it is lesued after the aeasion has 
began, as m the case of a newly created peer or of a peersuaeeedijig toa title 
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Writ to 

Spantnal 

Peer 


Fraema- 

nientee 

clause. 


Wnt of Summons to a Spiritual Peer {vnth 
Praemunientes clause) 

George the Fifth by the grace of God of the United Kingdom of 
Great Bntam and Ireland and of the British Dommionfi beyond 
the Seaa Sing, Defender of the Faith, to the [Right] Reverend 
Father in God Greeting Whereas by the advice and assent 
of Out Council for certain arduous and urgent a&us concerning 
Us the State and defence of Our said United Kingdom and the 
Church, We have ordered a certain Parbament to be holden at 
Our city of Westminster on the day of next ensumg, 
and there to treat and have conference with the Prelates, Great 
Men, and Peers of Our Realm, We stnotly enjoming command 
you upon the faith and love by you are hound to Us that the 
weightmess of the said afEairs a^d imminent penis considered 
(waiving all excuses) you be at the said day and place personally 
present with Us and with the said Prelates, Great Men, and Peers, 
to treat and give your council upon the afiaiis aforesaid And 
this as you regard Us and Our honour and the safety and defence 
of the said United Kingdom and Church and dispatch of the 
said afiaus m nowise do you omit ^ Forewammg the Dean and 

Chapter of your Church of and the Archdeacons and all 

the Clergy of your Diocese that they the said Dean and Arch- 
deacon in their proper persons and the said Chaptei by one 
and the said Clergy by two meet Proctors severally, havmg 
full and sufficient authonty from them the said Chapter and 
Clergy, at the eaid day and place to be personally present to 
consent to those things which then and there by the Common 
Council of Out said United Kingdom (by the favour of the Divine 
Clemency) shaH happen to be ordamed Witness Ourself at 
Westminster the day of in the year of our Reign 

To A wnt of summons to Parliament, to be holden 

the day«of next 

The wnt of summonB to an Insh Representative poer 
follows the form of the wnt addressed to the peer of Great 
Bntam, after first reciting the fact that the peer summoned 
had been duly elected m pursuance of the provisions of the 
Act of Umon 

^ The ps&emtimeiites clacfie u omitted in a simunone iHued after the 
Bession has begun, and the wording of the sunmioiis m such ease is shghtly 
dlffraent. 
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Wnt of attendance addressed to the Judges, 
and (he Attorney- and Soltcitor~Ge7i€}alK 

George the Fifth, &c , to Our trusty and well beloved 

Grectmg Whereas by the advice and assent of Our Council for 
ceitsm arduous aud urgent affairs concerning Us, the State and 
defence of Out said United Kingdom and the Church, Wc have 
ordered a certain Parliament to be holden at Our city of West- 
nunster on the day of ne^ ensuing and there to treat 
and have conference with the Prelates, Great Men, and Peers of 
Our Realm We strictly enjoining command you that (waiving 
all excuses) you be at the said day and place personally present 
with Us and with the rest of Our Council to treat and give your 
advice upon the affairs aforesaid, and this in no wise do you omit. 

Witness Ourself at Westminster, &c 

Wnt addressed to the Sheriff or Betumwg Officer 
of a county or borough for the election of 
a member of the House of Commoiis 

George the Fifth by the grace of God of the United Kmgdom 
of Great Britain and Ireland and of the Bntifih Dominions 

beyond the Seas King, Defender of the Faith, to Greetmg. 

Whereas by the advice of Our Council Wc have ordered a Parba*' 
ment to be holden at Westminster on the day of next. 
We command you that, notice of the time and place of election 
being first duly given, you do cause election to be made according 

to law of [one] member to servo m Parliament for And 

that you do cause the name of such member when so elected, 
whether he bo present or absent, to be certified to Us in Our 
Chancery, without delay 

Witness Ourself at Westminster the day of in the 
year of Our Heign and m the year of our Lord One thousand 
nine hundred and * 

To A wnt of a new election of member for the 

said 

Aa to those wntg we may note the following points : 

X. Proclamations, writs of summons and attendance, 
and writs for the election of members to serve in Parliament, 

^ Flotmeriy a * King’s fieijeant ’ was appointed by kttezs xiSi*snt from 
atneng the eaneanta*at*law, and received a writ of attendanee with the 
fudges and law offleep. 


Writ to 
Judge, 


fitstatory 
writ to 
Sheriff 


Viet 0.33, 
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are authenticated by the Great Seal But m Great Britain 
the Great Seal le for these purposes represented by ‘ an 
unpresBion to be taken m such manner, and of such size 
or sizes, on embossed paper, wax, wafer, or any other 
matenal ’ as a Committee of the Pnvy Council may from 
time to time prescnbe K 

2 The Scotch representative peers do not receive a writ 
of BummonB, their election is made m pursuance of a 
separate Proclamation, in a manner which is described 
hereafter , it is certified by the Lord Clerk Register of 
Scotland to the clerk of the Crown m Chancery, and by 
him to the clerk of the House of Lords 

3 The mode of election of the Ir»h representative peers 
will be dealt with hereafter 

4 The temporal peers are summoned as in the mediae^ al 
wnts ' on their faith and allegiance and the spiritual 
peers in like manner ' on their faith and love and m othei 
respects the writs of to-day differ httle if at all from those 
of four hundred years ago» 

5 The Praemumentes clause by which the Bishop is 
instructed to summon the clergy ol his diocese to be 
present and consent to that which Parliament may ordaon 
still recogmzes the position of the clergy as an estate of 
the realm, and it must be distinguished carefully from the 
summons to Convocation, an exclusively olencal assembly, 
of which more hereafter 

6 The Judges, euid the Attorney- and Sohoitor-General, 
are summoned, but m an mfenor capacity Their writs 
are wnts ‘ of Attendance ’ not ‘ of Summons ' They are 
not mvited to be present ‘ toiOt the said Prelates, Peers, 
and Great Men,’ but ’ with Us and with the rest of Oui 
Council to treat and give your advice ’ 

It IS in virtue of this writ of attendance that the Judges 
are called upon to give their opimons on difficult points of 
law which come before the House of Lords as a Court of 

^ This IS done iq puisuanoe of rules made under the provuions of the 
Crown OSfce Act, 1877 Commona* Papere, 1878 (87), liciii 177 Inah 
wnts are still authenticated by a aohd piece of wax beanng n portion of an 
impresflion of the Great Seal in use in Ireland 
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Appeal. Bat they do not come as teers of Parhameut, 
and recent; prooddure m the matter of their aummons shows 
that it IS regarded rather as an obligation than as a digmty 

For before the Judicature Act the summons, by long 
custom, was hnuted to the judges of the old Common Law 
courts, the Chief Justices and puisne judges of the Queen’s 
Bench and Common Pleas, and the Chief Baron and Barons 
of the Exchequer 

Smee the Judicature Act the summons is extended to all 
the judges of the High Court of Justice, and to the Lords 
Justices of Appeal But this writ would not be issued to 
a judge who was entitled to be summoned as a temporal peer* 

The vmiB Addressed to officers for iba 2 >m^beh 

election of members of the House of Commons must be 
delivered by the messenger of the Great Seal or his deputy 
to the Post Office (except such as are addressed to the 
sheiiffB^of London and Middlesex), and must be dispatched 
free of charge, by post \ 

8 The writs are m a modem form provided by the 
Ballot Act of 1S72 But the form of writ which was m 
use until that date, shows how near we still are to the 
constitutional forms of the middle ages, and indicates, 
more clearly than the abbreviated modern wnt, the objects 
of summons* 

Wnt addressed to the Sheriff 0/ Middlesex 
xjih Juhj^ 1837 

Victoria by the grace of God of the Ghited Kingdom of Great ComiooD 
Britain and Ireland Queen, Defender of the Faith, to the ShenfE 
of the County of Middlesex, Gmctisg AVhereas by the advice 
and assent of our Council, for certain arduous and urgent afiairs 
eonoerning Us, the IState and defence of Ouir said Unfted Kingdom 
and the Church, We have ordered a certam Parliament to be 
holden at Our city of Westminster on the 4th day of September 
next ensuing And there to treat and have conference istA the 

' 53 Geo 3i o 69 This pzoTants a retumuig officer from Aeodixig for the 
^mfc m («der to accelerate the noxomation and pell OfflciaL telegraphic 
inlorniBtioii of a wnt having been issued is, however, allowed to he given 
in each caeee as may ho dirooted by Order m Coimcil uid may acted 0x1 
aooordmgly Bepresontation of the People Act, 1918, a 21 (2) 
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Prelates, Great Men, and Peers of Our Kealm, We command 
and strictly enjoin you (Proclamation hereof, and of the tune 
and place of election being first duly made) for the said Coi/ntit 
two Kmghls of the most fk and dvtcreet, gvrt inih tstoords, and for 
the CUy of Westminster, in the same County, Uvo Gtitzens^ and 
for each of the Boroughs of the Tower Hamlets, Finsbury, and 
Maiylehone, m the same County, two Burgesses of the most 
snificient and discreet, freely and indifferently by those who at 
such eleotion shall be present according to the form of the Statutes 
in that case made and provided, you oause to be elected , and 
the names of such Knights, Gitisens, and Burgesses so to be 
elected, whether they be present or absent, you cause to be 
inserted in certain Indentures to he thereupon made between 
you and those who shall be present at ^ch election, and then at 
the day and place aforesaid you cause to come in such manner 
that the satd Knights for themselves, and the (bmmonalty of 
the same County, and the said Citizens and Burgesses for them- 
selves, and the Commonalty of the said City and Boroughs 
respectively, may have from them^uS and sujS^ieint power to do 
and consent to those things which then and there by the Common 
Council of Our said United Kingdom (by the blessing of God) 
shall happen to be ordained upon the aforesaid affairs, So that 
for waM of such power or through an vmpromdemi deetton of the 
said Kmghts, Citizens, or Burgeases the aforesaid affairs may in 
no wise remain unfinished Willing nevertheless that neither you 
nor any other Shenff rf Our said Kingdom be m any wise elected. 
And the election so made distinctly and openly under your seal 
and the seals of those who shall be present at such election, 
certify you id Os in Our Chancery^ at the day and place aforesaid, 
remitting to T^s one part of the aforesaid indentures annexed 
to these presents, together with this writ Witness Ourself at 
Westnuiister the ryth day of July in the ist year of our reign. 

To the Slmnfi of the County of Middlesex Writ of election 
to Parliament to be holden the nth day of September next 

The Sheriff thereupon issued precepts to the baihff of 
the ‘ Liberty of the Dean and Chapter of the Collegiate 
Church of St Peter at Westminster/ and to the Heturning 
Officers of the boroughs, and the precepts were retnmed 
to him ‘Vhen the elections were duly made , the county 
eleotion took place in the county court, and* the return 
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was Bent, together with the letnins from the city and 
boroughs, to the Crown Office in Chancery 

Theae retumB were in ail oases accompamed by indentures, 
to which the Betuming Officer and a number of electors 
were parties These indentures were required by Acts of 
Henry IV and Henry VI \ and their object was to secure 
that the persons returned by the Sheriff were m truth the 
peiBons elected by the constituencies They followed closely 
the terms of the wnt, and the terms of the writ, being the 
same or nearly the same as in the early days of representa- 
tion, were express in the requirement that the person returned 
should have full power to bind the constituency The 
indenture therefore at JSrst sight creates the impression that 
its main purpose was to constrain the electors to abide by 
the acts and promises of their representative done on their 
behalf. But m fact the object of the indenture, as may be 
seen from the statute which required it, was to secure the 
identity of the person elected with the person returned. 

Thus much as to the mode m which a Parliament is 
summoned We have next to see how it is brought together 
and its business set in motion 

§ 5 . The opening of Parliament 

The Parliament meets on the day appointed m the 
Proclamation of summons. The Sovereign is not usually 
present at the opemng of a new Farhameut, but issues 
s wder tba Baal tor porpaae, 3!b£» 

Houses assemble in thetr respective ohambois, and the 
Gominons aie summoned to the House of Lords. There 
the letters patent constitutmg a commission for^tbe opemng 
of Parliament are road, and the Loid Ohanoellor desires 
the Commons to choose a Speaker. 

Of the Speaker we shall have mote to say presently. 
It 10 enough here to note that be is not only ohamnan 
of the Commons for the purpose of maintaining order 
and declamig or interpreting the rules of the House, but 
also the spokesman and representative of the Hbuse for 
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the purpose of oommuxucatioiis made m its oollective 
oapsiCity to the Gio^ 

The Conunons retire to choose their Speaker^ the formal 
business of the chan being> for the purposes of the election, 
discharged by the Clerk of the House. On the election 
being made the Speaker takes the chair, and the mace, the 
symbol of his office, is laid before bun on the table 

The House adjourns until the following day, and then 
the Speaker takes the chair until summoned by the officer 
of the Lords to the presence of the Lords Commissioners 
He goes to the bar of the House of Lords with the members 
oi the Commons, atmonnces his eleotion, and * submits 
himself with all humility to bis Majesty's gracious appio- 
bation ' 

The Lord Chancellor expresses the approval by his 
Majesty of the choice of the Commons, and confirms him 
as Speaker After this is done he demands the 'ancient 
and undoubted nghts and privileges of the Commons/ 
These are granted, and the Speaker with the Commons 
returns to the Lower House 

There are two things to consider before we come to the 
declaration by the King of the objects of summons m the 
speech from the Throne 

(а) The first is the evidence by which the members of 
the two Houses can estabhsh their nghts to membership 

(б) The second is the perfectmg of the title to sit. 

(a) In the Lords those who have received wnts of sxmmionB 
present them'^ at the table of the House, the roll oi those 
entitled, as hereditary peers of England, to receive wnts, 
being dehvered by the Garter King at Arms The title of 
the representative peers of Scotland is evidenced by a certifi- 
cate dehvered by the Clerk of the Crown of a return made to 
him by the Lord Clerk Begister of Scotland Garter King 
at Arms dohvera at the table of the House a hst of the Lords 
Temporal, and the list is ordered to ha upon the table A 
new peer presents his patent to the Lord Chancellor at the 
Woolsack, and this, together with his wnt* of summons, is 
read by the Clerk of the House. 

In the Commons the Clerk of the Hopse receives from 
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the Olerk of the Crown a book containing a list of the 
returoB made to the wnts issued^ and this is the sole evidence 
fonushed to the House. The returns themselves are retained 
m the Crown Office dunng the continuance of a Parhament 
in case reference should be required to be made to them* 
After this they are transferred to the Becord Office. 

(b) The second is the perfecting of the title of a member 
to discharge the duties of his office, and for this it is neces- 
sary in both Houses that an oath of allegiance should be 
taken or a declaration made to the same effect 
It had been customary for members of both Houses of 
Parliament to take the oath of allegiance from the year 
^534 onwards, and ihfi oath of supremacy from the year 
1558 - 

The oath of supremacy was required to be taken by the 
CommODB in the fifth year of Ehzabetb, and the oath of 
allegiance in the seventh year of James I, but these oaths 
were taken before the Lord Steward sitting in the Court 
of Bequests It was not until the thirtieth year of Charles II 
that they were prescribed to be taken by both Houses and 
m Parliament By an Act of that year the Lords and 
Commons m their respectuo Houses were to take and 
Bubaonbe the oaths of allegiance and supremacy before they 
were entitled to sit and vote^ The form of the oath has 
undergone vanous changes As provided by the Promissory 
Oaths Act, i868,* it runs thus — 

I do swear that I will be faithful and bear true allegiance 

iltr dur HkpSBiiy £ng \S^urgv fdu dur ihurEr-ftind tfui^ccHsuvs 

acooidmg to law So help mo Ood 

But Acts have been passed from time to time for the 
rehef of persons to whom the form of oath, ojf the taking 
of an aa&, was objectionable . and finally, since i888, the 
Oaths Act ^ enables any person to make affirmation in all 
oases wherein an oath is required, on stating either that he 
has no religious behef or that it is contrary to his religious 
behef to take an oath 

^ The JStatutea aro 5 Etiz e i, a i6, 7Jainesi^o C, 30 Car z, at z, c 1 
■ 31 & 32 ViSt c 72 » 51 & 52 Vict. c, 46, a I 
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As regards the time of taking the oath- when a new 
Parliament meets, the Lords take the oath as soon as the 
Parliament has been opened ; the Commons as soon as the 
Speaker has been approved by the Crown, and has himself 
taken the oath. On the election of a member during the 
continuance of a Parliament he is entitled to take the oath 
as soon as the certidcate of his return has reached the Clerk 
of the House. 

The oath may be taken in the PCouse of Lords at any 
convenient time, when the House is sitting either for 
judicial or other business ; usually it is taken before 
ordinary business begins. In the Commons it may be taken 
at any time of the day that a full Hojise ifl sitting, and before 
it has entered upon the Orders of the day 
Result of It should be noted that a failure to take the oath pre- 
tako^ vents a member of the House of Commons from sitting and 
voting as a member of the House, but that he is none the 
less a member as regards bis constituency, and that he is 
for some purposes a member of the House of Commons 
His seat is not vacant, and he is capable of discharging all 
the datioB and enjoying all the rights of a member short of 
Bitting within the bar of the House, taking part in its 
debates, and voting in its divisions^ When the Houses are 
duly constituted by the completion of the forms described, 
Parhament is prepared to hear the causes for which it is 
summoned 

At the commencement of a session which is not also the 
commencement of a Parhament the proceedings relating to 
the election of a Speaker and the taking of the oath are 
not needed, and the Houses are at once mformed of the 
causes of summons 

Optmmgr The King, if he meets Parhament m person, goes m state to 
by King j£ouBe of Loids, and takes his seat upon the throne , 
^ ’ the Lord Ghamberlam is bidden to desire the Usher of the 

Black Kod, the officer of the House, to ccmiinxmd the atten- 

^ Mr Speaker Lowther m 1917, having been adyised by the Law Offioera 
that there was no atatutoiy enaatment fixing the tunc at which a menber’a 
salaiy bSoame payable, ruled that it waa only payable from the tune when 
the member qualified himself to petfoim liis duty as a member by takmg 
and aobscnbmg the oath 90 Pari Deb 5th ser , 1^1 
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dance of the CommonB The Commons, with the Speaker 
at theiT head, rome to the bar of the House of Lords, and 
the King reads his speech to the House, m which he informs 
them of tho business to be laid before them 
When Parhament is opened by commission, tho Lords by Com- 
CommiBsionera in hke manner bid tho officer of tho House 
to des%Te the attendance of the Commons, and the speech is 
read by the Lord Chancellor actmg under the commands 
of the Crown The Houses adjourn, and when they re- 
assemble proceed to the consideration of the Speech from 
the Throne , but beforo doing so they assort their right to 
deal with other matters than those referred to in the speech, 
by readmg a Bill for the first time pro fonnd^ The speech 
18 then read again in each House, and m each House it ib 
moved that an address be made m answer. 

To this address amendments may be moved, and thus the 
general pohey of tho Government, as indicated by the 
Speech from the Throne, is brought under discussion 
Each House, when its address has been agreed to, orders 
it to be presented to the Kmg, but the formalities as to the 
mode of presentment need not be dealt with hero ® 

It may give more reality to the details of procedure if 
extracts are set out from the Journals of the Houses describ- 
ing the forms of opening Parliament in the year igig 
On the first assembling of tlie House of Lords,® 

Tiie Lord Ckaucellor acquainted the House, that it not being 
convoiucnt for His Majesty to be personally present here this 
day, ho had been pleasbd to cause a Commiraion under the 
Great Seal to be prepared m order to the holding of this Patha- 
ment 

Tho House adjourned during pleasure 
The House was resumed 

Then five of tho Lords Commissioners, being in their robes, 
and seated on a form placed between the Throne and the WooL Somiaoas 
sack, the Lord Chancellor in the middle, with the Lord Privy Seal 

^ In the House of Loids this bill is usually one entitled a hiU ^lor the better 
regulating of Beleot Vestnea % m the House of Commons a W * for the 
better preventing of Clandestine Outlawries * ^ ^ 

* May, PoiUamentaty Fractioe (ed. p. 72 

* 151 Lords* Joumab, 20 
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and tihe Lord <!3t&mb0ilam on bis handj arid #fae Loxd 

Steward and the Yisoount HutdunRon (Eail of Donoughmore) 
on hiB lett^ oommanded the Gfentleman TJeher of the Black Bod 
to Jet the ComnonB know, * ^The liOrds CommmsionerB desire 
their immediate attendance m this Honee^ to hear the ConmufiBion 
read * 

Who bemg come, with their Speaker, the Lord Chancellor 
said — 

' M7 Lords and Gentlemen, 

‘ We are commended by His Ma}eBty to let you know, that it 
not being convenient for Him to be present here this day, in 
Hib Boyal person. He liath thought fit, by Letters Fstent under 
the Great Seal, to empower Hib Royal Highness the Duke of 
Connaught and Stratheam and severalTjoids therein named to 
do all things, m His Majesty s name, which are to be done on 
His Majesty’s part m this Parliament, as by the Letters Patent 
will more fully appear ’ 

Then the said Letters Patent were road by the Clerk ♦ ♦ ♦ 

Then the Lord Chancellor said — 

* My Lords and Gfentlemen, 

‘ We have it m command from His Majesty to let you know, 
that as soon as the members of both Houses shall be sworn, the 
causes of His Majesty’s calling this Parliament will be declared 
to you , and it being necessary a Speaker of the House of 
Commons should be first chosen, it is His Majesty’s pleasure 
that you, gentlemen of the House of Commons, repair to the 
place where you are to sit, and there proceed to the choice of 
‘•‘ome proper person to 'be your Bpe^er , and that you present 
such person whom you shall so choose, here, to-morrow, at 
a quarter before three o’clock, for His Majesty’s royal appro- 
bation ’ 

We will now change the scene to the House of Commons, 
to which the members of that House returned^ 

Colonel the Bight Honourable Francis Bmg^m Mildmay, 
addiesfflug himseli to the Clerk (who, standing up, pointed to 
him and then sat down), i^oposed to the House, for their Speaker, 
the Bi^t Honourable James William Lowther, and moved, 
^ That tUb Bight Honourable James Wilham Lowther do take 

174 CommonB* Joumali, 5 
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the ohaiT of tLu House as Speaker ^ » which motioa was seconded 
by the Hight Honourable Six James Henry Dalziel. 

The House then unanimously calling Hifr James William 
Lowther to the Chair, he stood up in his place, and expressed 
the sense he had of the honour proposed to be conferred upon 
him, and submitted himself to the House. 

The House then having again imannnously called Mr James 
William Lowther to the Chair, he was taken out of his place and 
conducted to the Chair by Colonel Mildmay and Sir Jamas Henry 
Dalmel , and, standing on the upper step, ho expressed hia 
deep sense of the very great honour which the House had been 
pleased to confer upon him, and sat doivn in the Chair 

Then the Mace (which before lay under the Table) was placed 
upon the Table ^ 

Whereupon Mr Bonar Law and Sir Donald Maclean, Mr* Adam- 
son, and Mr* Clement Edwards congratulated Mr Speaker-elect, 
and Mr Bonar Law moved, * That this House do now adjourn ’ 

Hr Speaker-elect thereupon put the question, whioh being 
agreed to , 

The House adjourned accordingly at eight minutes past four 
of the clock till to-morrow, and Mr Speaker-elect went away 
without the Mace before him 

Oa the following day, the 5th of February, the Lords 
met, and five of the Lords CommiBsioners being seated as 
before again sent to the Commona to desire their iminediate 
attendance in this House. 

Who being come , 

The Kight Honourable James Wilham Lowther (Speaker-elect) 
said — • 

*' My Lords, 

* I have to acquaint your Lordships that in obedience to His 
Majesty^s commands, His Majesty’s most faitl\ful Commons 
have, m the exercise of then: undoubted rights and prmlegea, 
proceeded to the eLection of a Speaker, and that their choice has 
fallen upon myself 1 now present myself at youi Lordships’ 
bar, and submit myself with all humility for His Bfajesty's 
gracious approbation ’ 

Then the Lord Chancellor said — 

* Mir Lowther, 

‘We aie* commanded to assure you that His Majesty is so 
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fully Beosible of your zeal m the public service, and of your 
ample sufficiency to execute the arduoue duties which His 
faithful CommonB have selected you to discharge, that he does 
most readily approve and confimi you as their Speaker ’ 

Then Mr Speaker said — 

* My Lords, 

‘ I submit myself with all buimbty and gratitude to His 
Majesty’s gracious commaiids It is now my duty, my Lords, 
in the name and on behalf of the Commons of the United Kingdom, 
to lay claim by humble petition to His Majesty to all their ancient 
and undoubted rights and privileges, especially to freedom of 
s|>eech in debate, to freedom from arrest \ and to free access to 
His Majesty whenever occasion shall require, and that the most 
favourable construction shall be put upon all their proceedings 
With regard to myself I humbly pray that if m the discharge of 
my duties I shall inadvertently fall into any error, the blame 
may be imputed to myself alone, and not to His Majesty's 
faithful Commons ' 

Then the Lord Chancellor said^ 

'Mr Speaker, 

' We have it further in command to inform you that Hib 
M ajesty doth most readily confirm all the rights and privileges 
which have ever been granted to or conferred upon the Commons 
by any of His Royal Predecessors 

‘ With respect to yourself. Sir, although His Majesty is sensible 
that you stand in no need of such assurance. His Majesty will 
ever put the most favourable construction upon your words and 
actions * ’ 

Then the Cemmona withdrew 

We will again follow them to their own House, whither 
being returned — 

f Mr Speakefr reported — That the House had been in the House 
of Peers, where Hia Majesty was pleased hy His Majesty's Com- 
missioners to approve of the choice the House had made of him 
to be their Speaker, and that he had m their name and on 
their behedf, by humble Petition to Hia Majesty, made olaiiu to all 

■ Tina pnvilege formerly extended to the eslafes and the amvn/a of 
meznboi8.^The chum for estates was aUandoned by Mr Speaker Denison 
m 1657, tno claim for seivantB by Mr Speaker Feel in 1892 

“ 131 Lords' Journals, 24 
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their ancient and undoubted rights and privileges, particularly 
to freedom of speech in Debate, freedom from arrest, freedom of 
access to Hia Majesty whenever occasion may require , and that 
the most favourable construction should be placed upon all their 
proceedmgs , which he said His Majesty, by His said Commis- 
Bioners, had. been pleased to confirm to them in as ample a manner 
as they have ever been granted or confirmed by His Majesty, or 
any of His Koyal Predecessors 

And then Mr Speaker repeated his very sincere thanks to the 
House for the great honour that they had done hmi 
Mr Speaker then put the House in mmd that their first duty 
was to take and subsenbe the Oath required b} Law 
Thereupon Mr Speaker first, alone, standing upon the upper 
step of the Chair, took and subsenbed the Oath^« 

Then several Members took and subsenbed the oath, and 
several Members made and subscribed the Affirmation rcquiiq,d 
by law 

And then the House adjourned till to-morrow 

On the 19th of February, in the House of Lords, 

His Majesty being seated on the Throne adorned with His 
Crown and Regal Ornaments, and attended by His Officers of 
State (the Lords being m their robes) cominaiidod the Gentle- 
man Usher of the Black Bod, through the Lord Great Chamber- 
lam, to let the Commons know, ‘ It is His Majesty’s pleasure 
they attend Him immediately in this House,’ who being come 
with their Speaker, His Majesty was pleased to speak as follows 

The King then debvorod his speech, after which His 
wjaii plpiwxl f.D jrJurp. - 

The Commons withdrew to thou House^ transacted 
various matters of formal busmess, and read a first inno 
the Clandostine Outlaw nee Bill, after whicli ^ 

Mr Speaker reported His Majesty’s Speech and read it to 
the House ^ 

^ 174 CommonB* Journal, 5 

* 174 Oom Joum 21 The actual words of the Speaker, folloFwmg prece- 
dent, were those ‘ 1 have to acquamt the House that this House has this 
day attended Hia Majesty in the House of Peers, and His Majesty was 
pleased to make a most granous speech to both Houses of ParlJ^unent, ot 
which, for greqter accuracy, 1 have obtained a copy, which is as ioUoweth ' 
112 Pari Dob 5th eer 47 
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The address as made m answer to the Kmg’s Speech in 
either House calls for no comment. When settled and 
approved the Lords ordered their address to be presented 
to His Majesty by * the Lords with White Staves ^ ' the 
Commons’ address was to be presented ' by such members 
of this House as are of Hia Majesty’s most honourable 
Pnvy Council.’ 

§ 6 Adjournment, ProTogait^(m, Dissolution, 

We have now brought Farhament to the stage at which 
it IS fully constituted, opened, and ready to transact busi- 
ness The nature of this business and the mode m which 
it IB transacted shall be dealt with later. But having 
brought our Parhament into existence, it is important to 
know how that existence can be terminated , havmg put 
it into a position to transact business, it is important to 
know how that husiness can be stopped 

A dissolution brings the existence of Parliament to an 
end , a prorogation brings the session of Parhament to an 
end , an adjournment bnngs about a cessation of the 
husmess of one or other House for a period of hours, days, 
or weeks 

The adjournment of either House takes place at its own 
discretion, unaffected by the proceedings of the other House 
Business pending at the time of the adjournment is taken up 
at the point at which it dropped when the House meets 
again The Crown cannot make either House adjourn : it 
has sometime^ sigmfied its pleasure that the Houses adjourn, 
but there is no reason why its pleasure should also be the 
pleasure of the Houses The Crown has, however, a statutory 
power ^ to call upon Parhament to meet before the conclusion 
of an adjournment contemplated where both Houses stand 
adjourned for more than fourteen days The power is 
exercised by Proclamation declaring that the Houses shall 
meet on a day not less than six days from the date of the 
Proclamation, 

^ The l^rds who hold office in the royal household 

* 39 & 40 Geo 3, c 14, as amended by the Meeting of Parliament Act, 1870 
33 ^ 34 Viot 0 Sx). 
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Prorogation takes place by the escercise of the royal 
prerogative; it ends the sesBion of both Houses simul- 
taneooslyt and terminates all pending business A bill 
which has passed through some stages, but is not npe for 
the royal assent at the date of prorogation, must begin at 
the earliest stage when Parliament is summoned agam, and 
opened by a speech from the throne Prorogation is effected 
at the end of a session either by the King in person or by 
Boyal Commission. In the former case the King’s com- 
mands are announced, in his presence, to both Houses, by 
the Speaker of the House of Lords ; m the latter a hke 
announcement is made by the Conumssioners 

The prorogation is a specified date, but it may be 
neoessaiy either to postpone or to accelerate the meetmg 
of Parhament 

When prorogation postpones the meeting of a new Par- 
liament to a later date than that for which it had been 
summoned, a Wnt was formerly addressed to both Houses 
When the Grown extends the prorogation of a Parhament 
which has already met, it was the practice to issue a Com- 
mission for the purpose The wnt or commiasion was read 
by the Chancellor to a clerk who represented the House of 
Commons. Smce 1867^ a postponement as well as an 
acceleration of the meeting of Parhament may be ordered 
by proclamation 

The power to accelerate the meeting of a Parliament 
which has been prorogued is given by statute an Act of 
1797 empowered the King to advance the meeting from the 
date to which prorogation had taken place to one not 
earher than fourteen days from the date of the proclamation, 
and this penod is reduced to six days by an Act*of 1870*. 

The form of a proclamation which merely postpones the 
meeting of Parhament runs thus — 

UEOEGE B , 

WheieoB Oui Parhament stands, prorogued to the day 
of instant , Wc, by and with the advice of Our Pnvy 
Council, hereby issue Our Boyal Proclamation, and pul^sh and 

30 & 31 Viot 0 81 

* 37 3 f 127, flwl 33 A 34 Vict c. 81 
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declare that the said Parbament be further ptbiogucd to , 

the day of , One thoueand nine hundred and 
Given at Our Court at this day of in the year 
of our Lord 19 and in the year of Our leign 

Ood save the Kirig 

When the date fixed is the date at which the seBsion is 
intended to commence, the following worda are added . — 
And We do hereby further, with the advice aforesaid, declare 
Our royal will and pleasure that the said Parhament shall on 
the said the th day of 19 , asBcmble and be holden 
for the dispatch of divers urgent and important affairs and 
the Lords spiritual and temporal, and the km^ts catizens and 
buigeaBes and the Commissioners for shires and burghs of the 
House of Commons are hereby required to give their attendanco 
accoidin^y on the said day of 19 

The dissolution of a Parhament may be effected either 
by an exercise of the royal prerogative, or by efflux of 
time. When the King exercises his prerogative he may do 
so m person, should Parhament be sittmg, or if not in person 
by Boyal Commission If Parliament is not sitting, but 
stands prorogued, it is dissolved by proclamation in the 
manner described on an earlier page 
The usual practice, if Parhament is sittmg, is for the 
Kmg to prorogue it first and then issue a proclamation in 
the form set out on a precedmg page. 

Thus on the 24th of March, 1880, Parhament was pro- 
jTCgVBd h7 (bnuzusmon nnJjJ the Jjtb nf Apn], 

on the evemzig of the same day a proclamation was issued 
discharging the members of the two Houses from attendance 
on the i3tbof Apnl, and dissolving the Parliament. 

Efflux of tune dissolves Parhament. This was not so 
until 1694. The King could keep a Parhament in existence 
as long as he pleased, and Charles II retamed for seventeen 
years the Parliament called at his accession. Events showed 
that a House of Commons, if it was kept m being for so long 
a time jfter its election, might cease to represent the people , 
and that if the House depended wholly on the Crown for 
the continuance of its existence it nueht be too readv to 
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farour the pobcj of the Court For this aud other reasons 
the Bill for Tnemual Parhaments was passed by both 
Houses m 1693, but Wilham withheld bis assent until the 
Bill came before him again in the following year It then 
became law, and so until the beginning of the reign of 
George I the law stood Within six months of the death of 
Anne — that is, early m the year 1715 — the Parliament 
which had been m existence at the date of her death was 
dissolved , but when the now Farhament had been in 
existence little more than a year, it became clear that the 
operation of the Tnemiial Act might produce senous moon- 
vemence, if not actual disaster The succession to the 
Crown was in dispute^ rebellion was still smouldering in 
the north, and there was risk of an invasion Under these 
circumstances, and not perhaps from any theoretical pre- 
ference for aeptenmal over tnonnial elections, Parliament 
prolonged its own existence to a term of seven years. This 
was done by the Septennial Act, and was the rule until the 
passing of the Parliament Act, 1911. Parliament, if not 
sooner dissolved by royal prerogative, will henceforth 
expire by the efflux of time at the end of five years 
Until 1867 the existence of Farhament was affected 
by the demise of the Crown. The King summoned the 
estates of the realm, by writ, to confer with him; when 
he died the invitation lapsed, and the Farhament was 
dissolved* The theory was not unreasonable, though the 
practice was inconvement For whatever may have been 
the law or the practice of early Teutomo societies as to 
the assemblage of the people, our representative institu- 
tions took their origin from the King's invitation to the 
estates to appear in person, or by their representatives, 
to advise, assent, or enact. It was natural that the invita- 
tion should lapse and tho assembly disperse when he who 
summoned it had died , for the mediaeval Parliaments 

^ A BiU vbich extends tho dnmtioa of Farhament is excepted from the 
proviBionB of the Parliament Act and must have the assent of the Lords. 
Bills for extending the daration of the Farhenient then sittmg were passed on 
more than one occasion during the ^ate war « see, e. g , the Paclu&ient and 
Registration 1916 (5 A 6 Geo 5, c 100) and the Parliament and Local 
Elections Act, 1916 (6 A 7 Geo 5, c 44) 
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came together^ not bo much because the people wanted 
to take part in public affauB, as because the King wanted 
money and information « and the theory that Farhament 
owed itB existence to the King’s wnt was true to this extent, 
that the wnt was the recognized means by which the three 
estates could be brought together. 

The inconvenience was met by a Benea of statutes 
meat nn- 7 & 8 Will. Ill, 0. 15, enacted that Farhament should last 
afieoted. for months after the demise of the Crown, if not sooner 
dissolved by the new sovereign This rule was made 
applicable after the Acts of Union with Scotland and with 
Ireland to Parliaments oi Great Bntam, and of the Umted 
31 Kingdom The Eepresentation of .the People Act, 1867, 
0 102, makes the d^rai%m of a Farhament mdependent of tlie 
® 51 denuBO of the Crowtf. 

^ demise of the Crown may occur subsequent to a 
duaolu- dissolution, but before the day appointed for the meeting 
^ of Farhament. In such a case, by 37 Geo. Ill, 0. 127, s 4, 
the old Farhament is to convene and sit for six months, 
nnless sooner prorogued or dissolved by the new sovereign. 
If the demise took place on or after the day named m the 
writs of summons for assemblmg the new Farhament, then 
the new Parliament was to meet under similar conditions 
In this last case the Act of 1867 removes the limit of six 
months to the existence of the new Parliament 

Lastly, a denuse of the Crown may take place when 
Adjourn a Parhauaent is m being, bat la proroga^ or adjonmed In 
Dieot BucLa oasa ft. Anna.,(t 4jL,a, •v.BarJoanifBtttia.ta outfdLat. 
once and without siimmons. 

Oooaflion might anse when 37 Geo. Ill, c. 127 would be of 
use m filling a gap left hj the Act of 1867, which does not 
provide for the mterval between a dissolution and the 
meeting of the new Parliament. But this cunouB result 

* IIm Aat of 1B67 only with the ReiueBentobon of the In 

Walw. But < 51 pnmdee iluit ‘a Fuiiament m being 
not be dttaolved or detennizied by a demiBB of the Crown* end u of a 
^raloharaotor Tfaero can be no pwtaal di«olutldn 
the provieioa ezteade to the Sooteh and liub oonatittieiiQitt See the 
anawer pven by Sr R, Finlay to a qneetion on this eabjeotuon February lo. 
1901 189 Haaeatd, 4tbaer, 11.484 
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mi^t follow — that at the close of a general election which 
has effected a complete change m the balance of parties, 
the old House of Commons, largely composed of lately 
rejected candidates, would resume its place and keep it 
until a fresh dissolution. Even now there is no provision 
for the remote possibility that a King might die after 
a dissolution and before the wnta were issued 

The moonveniences to which the doctrme while it pre- inoon- 
vailed might give nse may best be illustrated m the case 
of the Sight of James II, when the country was left without theory 
a King, and with no means of satisfying the legal require* 
ments of form for summoning a Farhament 

The Fnnce of Orangewsummoned the peers, such members 
of the last three Parliaments of Charles II as happened 
to be m Loudon, and some citizens ; by their advice he 
issued lettezB, not in the form of writs, but of the same 
purport, addressed to the Lords Spintual and Temporal, 
being Protestants, to the Coroners, or m their default 
to the Clerks of the Peace of the counties, to the Vice* 
Chancellors of the Umversities, and the chief Magistrates 
of the towns, summomng a Convention When at the 
request of this Convention Wilbam and Mary bad accepted 
the crown and all the elements of a legislature were present, 
a Bill was passed which turned the Convention into a 
Parliament. It was dissolved at the end of the year, and 
its acts were declared to be valid by the next Porhament 

It IB intereBtmg to considra how much of ‘all the pro- 
oeduie which has been just doscnbed is law, and bow much 
IS onetom Under the term ‘ law ’ will be inoluded not only 
statute law, but that whioh is sometimes called the law 
of Farhament, a set of roles which are really part of the 
common law , and under the term ‘ custom ' those conven- 
tions a departure from which would not affect the validity 
of any parhamentary proceedings or touch any public or 
private right 

Statute law determines the number and indica^ the Eov 
mode of election of the representative peers of Scotland 5”<S!{. 
and Irelandt'and it determines the number of the spintual ohapter » 
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Statute peers and the number and status of the Lords of Appeal 
It provides a form of wnt to be addressed to the returning 
officers of counties and towns. It fixes the form of oath 
to be taken or declaration made^ and the penalty for non- 
observance of this rule It determmes the duration of 
Parliament subject to the prerogative nght of the Crown 
to dissolve, and it has abohshed the common law rule as 
to the effect of the demise of the Crown upon the existence 
of Parliament, ^ 

how much Common law governs all that relates to the prerogatn o 

laCom- Crown, its right to summon Parliament and to 

mtm LiBiW 

summon it m the form of proclamation , to open, prorogue, 
and dissolve it, and to do it so mther in person or by 
Commission^. 

The whole of the rights of the Peerage, except in so 
far as they are touched by Statute, are matter of Common 
Law, and these includo the nght of summons, and of 
summons m a certain form 

The existence of the privileges of the House of Com- 
mons (for W0 are not here concerned with their nature 
and extent) is also a part of the law of the land, although 
the form is used of asjpng and receiving them by favour 
of the Crown ' ^ 

how much From these rules, *vby which rights and liabihties pubho 
18 Gufltom, pnvate may be affected, we must distingmsh conven- 
tions and formalities are legally immatenaL The 

mode of electing a SpeaW could be altered at pleasure 
by the House of Commons ; the approval of the Speaker- 
elect by the King is not seemingly a legal necessity ^ , 
the claim of privilege made by the Speaker might probably 

> The statutory and th^ praotioal limits to the nght and power of the 
Crown to conduct the busmess of the country without a Fadument will 
come to be dealt with later. The statutory limits are too wide to be worth 
mentiamqg here, and the praotioal limite too narrow to be easily explained 
till the process of legislation in respsot of the appropnafdon of supply has 
been «et out 

« Sir E May cites three oases of Speahers who acted aa suoh without the 
royal approval , they ooouned in the Conventxon Parliament which restored 
Gharlea EE, m that which elected William III and Mary, and cm one occasion 
diinng the insanity of Qeoige III m 1789 May, Failiementaiy Practice 
(ed 12), 148. 
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be oimtted \Mthoat affecting the recognition of parha- 
mentaiy privilege by the Courts of lavr. The speech from 
the Throne setting forth the' causes of summons may be 
neoessaiy to put in motion the business of the Houses, 
bat the addresses in answer ore non-essential forms for 
Parliament is not hmited m legislation or discussion by 
the topics set forth from the throne, and each House is at 
pams to show its independence of those topics by reading 
a Bill for the first time before entering upon the considera- 
tion of the King's speech The procedure of either House 
IB matter for its own consideration, though i^identally the 
effect of changes m the order of business aiw t>he rules of 
debate may be of far-r^ching importance 



CHAPTER IV 

THE HOUSE OE COMMONS 


Wb have dealt bo &r with the mode m which a Farha* 
meint iB brought into exiBtenoe, its buBmesB set m motion, 
its BOBBion terminated by a prorogation, or its existence by 
a dissolution. We come now to deal m detail with the 
three constituent elements of Parliament, the Crown, the 
Lords, and the Commons. It is oc^vement to take these 
m reverse order The Commons, though not the most 
ancient, are the most important part of the Legislature, 
and involve more pomts for consideration, for we must 
treat not only of the qualifications of members, but of the 
qualifications of those who elect them, and of the form 
and manner of a Parliamentary election, as well as of the 
privileges of the House and of its members. 

We have then here four topics (i) who may be chosen 
for the House of Commons ; (2) who may choose , (3) how 
they may choose , (4) what are the special privileges 
possessed by the House of Commons collectively, or by its 
members individually 


Seotion I 

Who a-v jiF jOHftSEN 

Buqnaiifl. First, then, we must consider who may be chosen to serve 
Hoi^^ m the House of Commons, or rather who are disqualified 
Commons for membership by some incapacity, whether inherent, as 
m the case of an infant or lunatic, or acquired by profession 
or office, or incurred by felony, bankruptcy, or corruption. 
Infancy § 1. Infants are disqualified by the law of Parbament 
according to Sir Sdward Coke, but the rule was not un- 
freqnently broken^ until the disqualification was made 

^ ' Many under the age of 21 yean ait here by oonniTency,J>ut if questioned 
would be put out ’ , 1 Com Jouin. 6B1 ; and see Hatsell, ii» 6. 
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statutory by 7 & 8 Will. Ill, c 25, s. 8 It was applied 
to the Sootch members by the Act of Umon mth Scotland, 
and to members returned for Insh oonstituencies by 4 
Geo. IV, c 53 iS- 74 ‘ 

There have been cases since the passing of 7 d:; 8 WiU III, 
c. m which a minor has been elected and has taken his 
seat without objection. Charles James Fox was returned, 
took hiB seat, and spoke while yet under age^ and Lord 
John Bussell was returned a month before attaining bis 
majority K But there are no instances of such an infringe- 
ment of the law since the passing of the Beform Bill of 1832. 

§ 2 . Lunacy or idiocy is a disquahheation at Gonmion Unsoiind. 
Law, and, under certa^ conditions, by Statute ^ 

The history of the law on this subject may be collected 
from the report^ of a Committee appointed to inquire mto 
the case of Mr. Alcock m 1611 
Cases were not unusual, m tunes when a seat in the 
Commons was not so much an object of ambition as it 
now IB, of members asking the House to reheve them from 
theu duties on the ground of sickness or other infirmity. 

A further reason for such requests m the case of ill-health 
would seem to be that office was not a disqualification 
before the beginning of the eighteenth century , conse- 
quently a member could not vacate bis seat by accepting 
the stewardship of the Ghiltorn Hundreds or other nominal 
office under the Crown K But the House would not declare 
a seat vacant on such grounds, unless it was satisfied that 
ivmr jinmiiohk; jJVt iV jir jumw' 

recant times except m such a malady as insanity, which Tasamir 


* BnsseU, Life and Tunes of 0 J Fox, 1 10 
■ WalpoJe, liife of Lord Jcklm KuBBell, i. 70. 

^ Lunacy (Vacating of Seats) Act, 18S6 (49 Yict c» x6) 

^ C6 Com Joiun. 687 

* In 1604 the boxungh of Boicbester petitioned that one of its members, 
Mattheir Gbabbe, might be xttbered front bia datzas oa the gvonad of bodily 
infitnutiy The bnigesaes acknowledge that Mi Obubbe did at the tune of 
his eleotiQiL * intreat os that he might he spared therein, ofieriiige to some 
other to be chosen five pounds towards hia charges to serve therein ’ They 
beg that * he may not seem oontemptnous by bis absenoe. that it will please 
yon to diamSsse the aside Chubbe and to grsunt a wnt for the deotion of 
another* It does nob appear that this petition was gianied. Oldfield, 
Bepixeaentatlve Hist ^ Great Bntam, iii 346. 
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would make the request and acceptance of the Chiltem 
Hundreds impossible 

In the case oi Mr Alcock^ his constituents petitioned 
the House complaining that the insamty of their member 
depnved them of his services He had been found a lunatic 
upon commission, and was in confinement A committee 
was appointed, which, after taking evidence and searchmg 
for precedents, reported that his case was not so hopeless of 
core as to justify the House m declanng the seat vacant 

In the more recent case of Mr Stewart, attention was 
oalled, as a matter of privilege, to the fact that he had 
attended the House and voted m a division while under 
medical treatment for msamty as certified lunatic A 
motion lor a committee to inqmre mto the circumstances 
of the case was negatived \ 

The disqualification of a member on the ground of 
msamty might thus have been brought before the House 
in one of two ways . by petition from the constituency 
which is depnved of the services of its member, il the 
member is m confinement : or by a question of pnvilege 
being raised if a person certified to be of unsound mmd 
should take part in the business of the House 

But a third and more effectual way of dealmg with the 
matter is provided by the Lunacy (Vacating of Beats) Act, 
1886^. Any authority concerned in the committal or 
reception of a member mto any house or place as a lunatic 
must certify the same, as soon as may be, to the Speaker. 

nhtam jd j*ipar^ irnm AniJmnijns 

m lunacy, at once, and agam after an interval of six months 
If then the member is still of unsound mind the two reports 
must be lajd on the table of the House, and the seat is then 
vacated 

§ S. Aliens are mcapable of sitting in Farhament both 
by common law and by statute 

Previous to the year 1700 an alien could acquire capacity 
for election by becoming naturalised , but the Act of 
Settleipent^ disquahfied all persons bom out of the kmg's 

> 66 Com. Joiim 226 * i 6 i Hansnrd, 3rd ser , 1941 

* 49 A 50 Vict c 16 • 

* 12 A 13 Will 3,o,2,B3,Beei?v Caewlaiid Speifer [1916] i K.B 595 . 
aKB 858 
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dominions^ even though naturahsed or made denizens, 
unleBB thoy had been born of Engheh parents. The British 
Nationabty and Status of Aliens Act, 1914 (4 & 5 Geo Y , 
c, 17), which now forms a statutory code upon the subject, 
excepts poLtical capacity from the general concesBion which 
it makes to aliens of eq[ual rights with natural-bom British 
subjects. But the same Act (s 3 (1) ) enables an alien to 
acquire by naturalization the pohtical rights emd obhgations 
of a British subject, and thus to qualify for Parliament. 

§ 4 . A peerage is a disqualification ^ An English peer may 
not Bit in the House of Commons, nor may a Scotch peer, 
although he be not one of the representative peers of Scotland 

But an Irish peer may sit for any county or borough of 
Great Britain so long as he is not one of the twenty-eight 
representatives of the Irish peerage in the House of Lords \ 

The sons of English peers have been eligible since an 
order made by the House on the 21st January, 1549, 
the eldest sons of Scotch peers, not haying been eligible 
to the Scotch Parliament, were held to be mehgible to the 
Parhament of Great Bntain ^ Their disability was removed 
by the Scotch Beform Bill of 1832 (2 & 3 Will IV, 0 65), s 37 

§ 5 . Clergy of the Estabhahed Church and ministeia of Clergy 
the Church of Scotland were disquahfied in 1801 and 
clergy of the Boman Cathohc Church in 1829 ® Clergy of 
the Church in Wales are, since the Welsh Church Act, 19141 
no longer disqualified ^ 

* It has been contended that a peer of the United Kii^dom le not du- 
qualified aa anoh, and that until he has received a writ of BiimmonB as 
a Lord of Parliament he may sit m the House of Commotis In 1895 
this point wcu laieed by Lord Wolmer member for West Edinburgh, on 
Bueceeding to the Earldom of Belbome , but the House, upon leoeiYUig 
a report from a Seloot Oommitiee that Lord Wolmer had ifiioceeded to a 
peerage of the United Kingdom, at once dirocled that a new wnt iihould 
be uisued 33 Hansard, 4th ser , 1058, 1728 A Select Committee, appomted 
m 1894 ^ inquire into the vacating of seats, reported that the House usually 
wutad for proof of Bucoession to a peerage by ono of its membeis, suob proof 
being furnished by the issue of the writ, but that if there waa any delay in 
applying for the wnt the House ooufd osoertam the fact and act on such 
evidmoe as it thought suffiment CommotiB' Papeia. 1895 (272) 

* Umon with Iieland Aot. ifioo (39 A 40 Geo 3, o 67), art. 4 » 

* Hatsell, 11 12 

* House of Cammona (Clergy Disqualifioation) Aot, 1801 (41 Geo 3, c 63) 

* Roman Gatholio Relief Aot, 1829 {10 Geo. 4, c 7), a. 9 

* Welsh. Church Act, 1914 (4 & 5 Geo 5, a.^x), s z (4) 

G 2 
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Until i8oi the capacity of the clergy to be elected to 
Farhament was a matter of doubt In that year the ques- 
tion was raised by the election of the "Refv J Horne Tooke 
for the borough of Old Barum On inquiry it seemed that 
the authonties were not clear ^ . in 1785 a oomnuttee of the 
House had decided in favour of the ehgibihty of a person 
in deacon’s orders, and eleotiona already made were there- 
fore excepted from the operation of the Act, and Mr Home 
Tooke was allowed to retain his seat 

UnlfiBa The Clenoal Disabilities Act, 1870^, makes it possible 
clergy of the Church of England, whether pnests 
or deacons, to divest themselves of their orders, and thereby 
to free themselves from this disquahhoation. 

Women. § C. Women are no longer disquahfied smoe the passing 
of the Farhament (Qualiiication of Women) Act, 1918 and 
on the 1st December 19x9 the first woman member took her 
seat m the House of Commons K 

Office § 7 , Office of various kinds is a disqualification at common 
law or by statute. 

(tt) at Shenffe appear to have been excluded generally by the 
terms of the old form of wnt, which directs that ‘ neither 

Shon^ you nor any other shenff of our said kingdom be m anywise 
elected ’ But the restriction was m practice confined to 
the county for which the sheriff held office, so that the 
shenff of Hampshire was held ehgible to sit for the borough 
of Southampton, which was a county of itself^; it was 
extended by a resolution of the House j)aBBed m the case 
of the borough of Ihetford ^ so as to exclude any officer of 
a borough to whom the writ or precept might be directed. 

The disqualification of the shenff was narrowed by the 
Parliemientary Elections Act, 1853 by which wnts for 
cities and boroughs are no longer addressed to the sheriff 
of the county m which they are situated, but directly to 
their returning officers , one may now say shortly that 

^ 35 Pari Hist 1349 * 33 & 34 Vict o 91 

* B & 9 Geo 5, c 47 

* VisoqunteBS Aator, elected one of membeis for Plymouth at a by-election 
oaosed bf her hiubaad's sacoewion to the peeiaga 

» 4 Douglas, 87, • 9 Clom. Joum, 723 

* 16 Ss 17 Vict o. 68, 8 I 
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no returning officer m&y sit for the place where he is bidden 
to cause an election to be made, except where his duties are 
performed by an acting retunnng officer, as we shall see 
may be the case under the Bepresentation of the People 
Act, 1918 ^ 

The Judges of the three Common Law ocflirts were 
declared to be disqualified by a resolution of the House 
in 1605, they bemg ‘attendants as Judges in the Upper 
House * The provisions of the Judicatuie Act. 1873 have 
taken the place of this rule 

The history of the statutory disqualifications is volnminous 
and intricate They begin soon after the Bevohition, when 
the strength and irresponsibility of the House of Commons 
made the Crown as anxious to obtain some mfinenoe over 
its members as the House was to exclude persons who held 
office at pleasure of the Crown 
ConmuBBioners of Stamps and of Excise were excluded 
by Acts of 1694 and 1699, and m X700 came the sweeping 
provision m the Act of Settlement that ‘ no person who 
has an office or a place of profit under the King diall be 
capable of serving as a member of the House cf Commons * 
Fortunately this clause in the Act of Settlement was 
repealed, before it could take effect, by 4 Anne, c. 8, s. 28. 
Two years later 'was passed the statute which forms the 
groundwork of the present la'w upon the subject, 

6 Aune, c 7 (41 in revised statutes), & 24, enacts firstly 
that no one shall be capable of being elected who has 
accepted from the Crown any 7 iew office created since the 
23th October, 1703 , secondly, that the holders of certain 
specified offices are incapable of election , and thirdly, it 
extends the incapacity to persons having pensions from 
the Grown during pleasure 

S, 23 enacts that the acceptance of any office of profit 
'under the Crown by a member of the House of Gommons 
shall avoid his election, but that he may be re-elected* 
This section must be construed to refer to old offices, 
otherwise it 'would repeal a part of s 24 

« > 8 ft 9 Geo 5f c 04, B 30 , po%i, p 142. 

• 3® > 39 Viot o 77, a 5 
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Commis- S 27 excepts from the operation of the statute com- 
Md iiuBSionfl m the army and navy 
uKvy Siuoe the Act of Anne many statutes have been passed 
subjecting old or nevr offices to the total disquahfication 
of s« 24, or the partial disquahficatiozx of 25. An attempt 
has been made to summarize the disqualifying statutes in 
an Appendix to this chapter, but in this place a general 
statement of the la^ will be sufficient 
It IS of some importance to know what oonstitutes 
acceptance ; and we may regard it as now settled that 
acceptance of office takes place, so as to vacate a seat, 
when overt expression is given of the intention to accept 
an offer made by the proper autho^ty^ But office held 
under the Crown does not always disqualify the holder 
for a seat m the House, and we may divide offices into 
groups, having regard to the extent or the existence of the 
disqualification. 

(ri) Offices (a) The first group comprises those offices the acceptance 
d^Hliify vhieh IS wholly incompatible with a seat m the House 
of Commons. 

New Such are new offices nnder the Crown witbm the meaning 
of the Act of Anne Among these we must mclude all offices 
a 24 under the Grown created since 1705, unless they are specially 
exempted by the statute which creates them. In the case 
of many new offices the disqualification has been expressly 
stated in the statute creating the office. A paid Chanty 
Commiasionership or a place on the Council of India would 
afford an instance of such offices. 

Old office Such are also certam old offices which fall under the 
23th section, and which by subsequent statutes have been 

StAtutoll « 

* In 1864 Mr Bruofi accepted the office ot President of the Committee 
of Council for Education, and it was questioned whether his seat was 
thereby vacated, as he hod not thon been sworn of the Pnvy Council 
His odoeptanoe was heJd to vacate the seat, and a new writ issuoiL Ths 
matter was important because Mr Bruce was at that time an Under* 
Seotetary of State, and by an ovenight there were five XJnder-Secietaiies 
m tlifi House at the same time The Act 27 A 28 Vjct c. 34 hod not then 
been paaqpd, bo that the Under-Secietanes* seats were not affected by this 
incident^ only they were under heavy penalties for sitting and voting 
Diary of Mr Speaker Denuon, 135 , 174 Hansard. 3nl ser , p. 1237 , Bepoit 
of Gomnuttee on Vacating Seats, H ofC 1894 {278), j>. 80 
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made to oarry mth them a total uistead of a partial 
ihequalifioatioii Inetanoes of each an office are afforded 
by the Masteiahip of the Bolls, or the offioes about Court 
abolished in Burke’s measure of economioal reform with 
a proviBion that, if reviied, they were to bo regarded as 
new offices ^ 

A disability is created in the case of Becretanes and 
Under-Beorefcaries of State 6 4 of the Government of ^14^ 
India Act, 1858 provides that not more than four Becretanes ^ 
and four Undor-Secretanes may sit at the same time in the 
House of Commons , and by a later Act the election of 
any one who accepts the office of Under-Secretary in viola- 
tion of this mle is void, and he (and also any* Secretary or 
Under-Seoretary who is not a member) is incapable ot being 
elected so long as he holds his office and there are four 
Seoretanes or Under-Secretanes, as the case may be, sitting 
in the House. If more than four Seoretanes or Under- 
secretaries of State arc returned at a general election, 
no one of these can sit and vote until by resignation of office 
or otherwise the number is reduced to four®. 

The creation of a new Seoretatyslup of State in 1917 • 
made an amendment of these provisions necessary, and 
* five ’ was accordingly substituted for ‘ four ’ in both the 
Acts above mentioned ^ 

(b) The second group compnses those offices, the accept- 
ance of which \acates a seat, but leaves the holder eligible neoeeai 
for re-election 

Such are all old offices, that is, offices in existence before 
25 October, 1705, except those which have been made 
an absolute disquaUfication by subsequent statutes Such 
also are the offices created by statutes subtfequent to 


^ 22 Geo 3, 0 82 

* 21 ft 22 Vict c 106 • repealed with the oxoeptiQn of a 4 by the Govern- 
ment of Indm Act, 1915 (5 ft 6 Geo 3, c 61) 

* Hooae of Gommona (V&catioa of Seats) Act, 1864 (27 ft 28 Viot o 34) 

* Air Porce (ConBtitation) Aot, 1917 (7 ft 8 Geo. 3, a 51), 0. IJ. 

* The New Mwustnes and Secretancs Act, 1916 (6 ft 7 Geo 5 * 
auBpended dnnng the continuance of the war and aix mont^ theJsatter all 
limitations on the number of Under-Bcoietanes of State or of Secretaries of 
any Govrnunedt Oepartment who may sit and vote in tha Houoa of 
Commona 
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6 Anne, o* y, which oauflo the seat to be vacated but expressly 
leave the holder eligible for re-election Examples may be 
found in the oases of the President of the Board of Educa- 
tion and the Minister of Agrionltare 

The holdeiB of certain of these ofiiceB, set out m Sohed. H 
of the Bepresentation of the People Act, 1867 \ if transferred 
from one office to another m the same Schedule, are not 
required to offer themselves for re-election on the transfer 
The Schedule has from time to time been extended to include 
other offices 

Be-eleo- vacating of his seat by a newly-appointed Minister, 

often w by a contested by-election which 
Aet, 1919 necessitates his presenoe m bis constituency instead of in his 
department, has often caused a senous hindrance to pubhc 
business, especially when a new Ministry comes mto office 
after a general election ; but attempts to alter the law have 
been jealously regarded by the House of Commons on the 
ground that the electorate ought not to be depnved of the 
opportunity which such oocasioDS afford of giving expression 
to their views on the general policy of the Government, 
But in 19x9 an Act was passed ^ which provides that accept- 
ance of an office within nine months after the issue of 
a Proclamation summoning a new Parhament shall not 
compel the holder to submit himself for re-election, and the 
ngour of the old rule is therebv substantially mitigated 
The mne months’ limitation did not in fact appear in the 
BoS as* miAruuhueif, air amemiirem^ tfo rasunf nt was^ 
accepted by the Government after receiving support from all 
parts of the House \ The Act does not affect the statutory 

^ 30 & 31 Vict c 102 There are oorresponding Acts for Scotland 
(31 & 32 Viot^o 4S, Sohed HJ aad Ireland (31 & 32 Viot c 49, Sohed E) 

* E g, Seoretary for Sootland {48 A 49 Vlot o. 61) , President of Board of 
Education (62 & 63 Yiot c. 33) , Mmiater of Agnonltuie (52 & 53 Viot a 30) 
The Schedule only appliea wheie one office is aooepted m nucceaaum to 
another , thus, when Mr Asq^uith m July 1914 became Seoretaiy for War 
as well aa ESist Loni of the Ttcasuiy he vacatad his seat and was snhee- 
quently le-elected. 

’ Be-eleotion of Ministois Act, 1919 (9 Geo 5, 0 2) An Act of vgrd 
(6 & 7 Qeo 5, Q 56) had preTiOQfily been paased to meet the Bpeoial oaoe 
of MinuAera who had been appointed to new offices m December 1915 and 
Jannaiy 19x6 

* 1x2 Pali Deb 3th aer 646-50, 795, 1309 
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nnmbei of Beoretanes of State and Under-Seoretanea who 
may sit m the House of Commons^ noi does it apply to the 
office of Steward of the Cfailtem Hundreds or of the Manor 
of Northstead ^ 

(c) There are certain offices the acceptance of which, 
though they axe concerned with the adnunistration of not du- 
departments of State, does not disqualify from sitting or 
necessitate le-eleotion. 

An Act of 1741 which added largely to the disqualifica* 
tions created by the Act of Anne, expressly exempted the 
Secretaries of the Treasury, of the Cbano^or of the Ex- 
chequer and of the Admiralty, the Under-Seoretanes of the 
prinoipal Seoretaiaes of State, the Treasurer of the Navy, 
the Deputy Paymaster of the Army, and any persons holding 
office for life or dunng good behaviour 
This group has been extended from tune to time with 
the increase m the number of the Fnncipal Secretanea of 
State, and with the creation of Boards with a Parliamentary 
Secretary, appointed by the Board, and qualified for a seat 
in the House Other offices, such os commiSBionB in the 
nubtia ® or m the reserve forces S are exempted from die- 
qualifications by statute. The office of Munster without 
portfolio (that is, a Privy Gounoilior appointed a Minister 
of the Grown at a salary, without any other office being 
assigned to him) and that of Secretary for Mines are the most 
recent additions to the bet. But not more than three 
Mimsteis without jiortfoho may sit in the House of Commons 
at the same time ^ « 

The effects of disqualification vary. In some cases the BffeeU oC 
election is siznply avoided In others a heavy penalty is 
imposed m addition if the office-holder has sat^and voted. 

The law upon the subject is extremely intricate and per- 
plexing, it might well be reduced mto the compass of 
a single statute, for the principles involved are very simple, 

^ As to these offices, see post, pp 9^100 

B House of Commozis Bisqualifioation Act, 1741 (75 Oeo 12, c. 22} 

* MiUtia Act, 1S82 (45 & 46 Vict c 49), s. 38 , 

* Temtonel and Reserve Fosoea Act, 1907 (7 Edw 7, o, 9), s 3^ 

^ Be-elecAtoa of Mtnlsten Act, 19x9 (9 Oec 3, c 3), a s , Mining Indoabiy 
Act, 1920 (10 A II G^o 5. 0 50), s. 6 
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and this simpbcnty would not be lost with the oases to 
which they are applicable, they wore crystalhzed in a code 

It may be noted that the original gronnd for the diB- 
quahfication of permanent officials is no longer the actual 
ground It is not for fear of royal inflnenoe that Chanty 
ComnussionerB or the permanent staff of the yarioufi depart- 
ments of government are rendered incapable of sitting in 
the House of Commons The need of seounng the best men 
for the public service apart from political considerations, 
the oonveise need of a harmony between the head of a 
department and his subordinates, which could not emst if 
they were habitually opposed in debate, are now the 
acknowledged reasons for the exclusion of the various 
officials who are enumerated in the Appendix to this Chapter 
But these reasons, which make it desirable to exclude per- 
manent members of the Civil Service from the House of 
Commons, do not apply to s. 25 of the Act of Anne, which 
requires the re-election of the Parliamentary heads of 
departmonts on their acceptance of office For the reasons 
already explained, however. Parliament has shown itself 
unwilling to abobsh this rule, though recent legislation has 
done much to mitigate its effects by lestnoting its operation 
to the case of acceptance of office after the expiration of 
mne months from the summoning of a new Parliament 

§ 8 Persons who hold pensions at the pleasure of the 
Crown are disqualified by 6 Anne, c 7 [41], s 24 This 
disgualificatJOD was extended hy i iTfiO I, sL 2, c, 56, to 
pensioners of "the Crown for terms of years whether held 
in the name of the pensioner or by another m trust for 
bim , and the word ' pension * is construed by 22 600 III, 
c 82, s 30, "to mean a grant of royal bounty repeated more 
than once in three years The disqualification is removed 
in the case of civil service and diplomatic pensions by Acts 
of the last reign 

§ 0 A person who directly or indirectly, himself or 
' through the intervention of a trustee, holds or undertakes 
any contract or commission, for or on account of the public 
sendee, is mcapable of being elected if elected, J^he election 
^ 32 & 33 Vict. 00 15 and 43 
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19 void, and thew is a penalty of £500 imposed for every 
day m which a person labouring under such a disability 
shall sit and vote This disqualification is created by the 
House of Commons (Disqualification) Acts, 1782 and iSoi^ 

The ‘ public service ' to which the Acts refer is not con- 
fined to the pubhc semee of the United Kingdom, nor need 
it be paid for out of moneys voted by Parliament ; it 
means the service of the Crown any\shere* The Acts 
would appear to apply to contributions or subscnptious to 
Government loans A Select Committee 111 1855 were of 
opinion that they did not , but in the various Finance Acts 
passed dunng the late war it was thought ncc(^ssary that such 
contributions and subscpiptiona should bo specially excepted^ 

§ 10 A person attainted or adjudged g;uilty of treason or Convioted 
felony who has not receded a pardon^ or served his term 
of punishment, is incapable of election. 

The common law on tins subject is most clearly laid Mitchera 
down in the case of John Mitohel, who, having been sen- 
fenced to transportation after conviction of treason-felony, 
escaped befori^ his sentence had expired, and was subse- 
quently elected for Tipperary. The House of Commons 
declared the seat vacant, there being no petition against 
his election A new wiit wtis issued, Mitchel stood again, 
was elected, and upon a petition bemg lodged agomst his 
return, the Court held that votes gi\ on to him were thrown 
away, and that his opponent who claimed the seat was 
entitled to it * 

The ground on uliioh the disqualification* would seem 
to rest was that, as was aigued by >jir John Holker in 
the debate in the House of Commons on the case of John 
Mitohel^ a person convicted of treason or felojjty was not 
‘ a fit and proper person ’ within tho meaning of the old 
form of wnt addressed to the Sheriff \ But it had always 

* 22 Qeo. 3, c 45 , 41 Geo 3, c 52 

■ ifiidgmont of the Pnvy Ootmcii m jV SamiceV^ [i9*5l A 0 524. 

* By raason doubtless of tho Privy CoudciI’a deciAJon, supfU , cf EuOAnco 
Act, 1914(9088. 2), 5. 24(2), War Loan Act, 1915, a 1 (2), Finance Act, 1915* 

8. 26 , and others, and see 110 Com Joum 325 , import, 1855 

* 9 1 B. C L. 217 • 

* Speech of Sir John Holhcr (Solicitor General), 222 Hnnsajd, 31^ Bcr , 

511 
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been held that one bo oonvioted, if he had Berved hiB term 
of puniBhment or received a pardon in due form, iras 
ehgible, subject to Bome doubt as to the effect of a reBoIu* 
tion of the Houbc of CommonB declaring him atill to be 
mehgible. 

All doubts on the subject are set at rest by the Eoifeituro 
Act, 1870 fl 2, providing that any person * hereafter 
convicted of treason or felony, for which he shall be Bentenoed 
to death, penal Bervitude, or any term of impnaomnent with 
hard labour, or exceeding twelve months, shall become and 
(until he shall have suffered the punishment to which he shall 
be sentenced, or such other punishment as may by competent 
authority be substituted for the sanii^, or shall receive a free 
pardon from Her Majesty) shall continue thenceforth moap- 
able of being elected, or sitting, or votmg as a member of 
either House of Farhament * 

A member convicted of misdemeanour, or sentenced to 
a shorter term of impnsoiiment, without hard labour, than 
twelve months, is not thereby disqualified. It reets with 
the House to deal with such oases, if necessary by expul- 
sion, though expulsion does not disqualify or prevent the 
constituency from re-electing the expelled member. 

§ 11 A bankrupt ^ is disqualified for election, or, if 
elected, for sitting and voting. Unless the disqualification 
18 removed by annulment of the adjudication in bankruptcy, 
or by a grant of discharge, accompamed by a certificate 
that the bankruptcy was not caused by misconduct, the 
seat will faH vacant in six months from the date of 
adjudication. 

§ 12 A candidate who is found at the trial of an election 
petition to^have been guilty of corrupt practices within the 
meaning of the Corrupt and Illegal Practices Act, 1883^, 
or on whose behalf and with whose knowledge such practices 


• 33 & M Vict c 13 

• Bonkniptay Aiot, 1883 (41S 4 t 47 Vict 0 52), w 52, 33 and Bankrnptey 
Act, 1890 (53 A 54 Vict. o, 71), B. 9 These sectionB aie not touched by the 
Bankruptcy Act, 1914 (4^3 €teo. 5, o. 59) which zepcaled the greater part 
of the emting statutes and te-enacted them (with amendments) m a con- 
solidated form The law m Ireland is slightly diffeieht post, p. 199 (Hote) 

• 46 A 47 Viot o 51 Bee sa 4, 5 f ^ 11 * 
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have been oonumttedt is diequalified for ever from sitting 
for the place at which his offence was committed ; and for 
seven years from Bitting for any other 
If the corrupt practice was the unauthorized act of an 
agents the employer is disqualified for seven years from 
sitting for the place at which the offence was committed ; 
and a similar penalty follows on proof of illegal practices 
committed by a candidate, or with bia knowledge on his 
bdialf . Illegal praotioes by an agent disqualify the candidate 
lor that constituency dunng the Parhamont for which the 
election was held* 

§ 18* There are certain extinct forms of disquahfication Kictmot 
which still possess an mtereat lor us ; and perhaps the most 
important of these is the requirement to take an oath or 
oaths as a condition precedent to the nght to sit and vote. mentaTy 
The history of the subject may be stated as follows 
The oath of supremacy was required to be taken before Oath o£ 
the Lord High Steward, by knights and burgesses, in the 
fifth year of Elizabeth K One who entered the parhament- 
house without having taken the oath was to suffer such 
paiuB and penalties as if he had presumed to eat m the 
House * without election, return, or authonty \ 

The oath of allegiance was required to be taken by the Of oUegi- 
same persons, and m the same manner, before they * shall 
be pennittad to enter the said house *, by 7 Jac* I, o. 6, s 8. 

By 30 Car. II, st. 2 these oaths were reqmred to be taken 
by both Houses, and no longer before the Lord Steward 
but by the Lords and Commons at the tables of their 
respective Houses ®. 

To these was added a declaration against tsansubstan- Beolaro- 
tiatmn, maintained as a condition precedent to the nght 
to sit and vote until the Bomau Gathoho Rehef Act of fcnuwab- 

stantia* 
tioo. 

The penalties fca ‘ doing anything contrary ’ to these Acts 
were very heavy. The offender was hable to a penalty of 
£500 for each offence, was to be deemed a popish recusant, 
and was permanently disabled from holding any ofi^ mvil 
‘ 5 Ela «^i * 30 Car a, at 2, o. i 
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or military, from sitting m either HonBe of Parhament, 

proBocnting a smt m any court, or taking a legacy. 

The forma of the oaths were altered and shortened, but 

the declaration and the penalties ^ere retained after the 

Bevolution, by i Will & Mary, c. i, and m 13 Will III, c 6, 

an additional oath required, the oath of abjuration. 

The requirement of these oaths was confirmed, with the 

penalties, by i Geo I, st 2, c 13 and thus the law remamed, 

with some exemptions m favour of Quakers, until 1829 

:^rpQrtof The oath of allegiance ^as a declaration of fidehty to 
thfi oaths . . , , , 

the reigning sovereign the oath of supremacy was a 

repudiation of the spiritual or ecclesiastical authority of 
any foreign pnnce, person, or prola 4 :e, and of the doctrine 
that pnnces deposed or excommumoated by the Pope might 
be murdered by their subjects the oath of abjuration was 
a repudiation of the right and title of the descendants of 
James II to the throne To these must be added the declara- 
tion against transubstatitiation 

This declaration, and the oath of supremacy, stood in the 
way of the Boman Catholics, the oath of abjuration, 
'tthieh concluded with the words ‘ on the true Jaith oj a 
Chnshan \ could not be taken by a Jew 

The tremendous penalties imposed by the Act of Charles II 
were not directly taken away until by an Act ^ which 
left only the liability to pay £500 for every occa^on on 
which a member sat and voted without taking the oath. 
In the reign of Wilham III a refusal to take the oaths 
seems to led to no worse oonsequences than a declara- 
tion by the House of Commons that the seat was vacant ^ 
RomAn The Homan Cathoho Belief Act, 1829 provided a single 
Catholics oath, acceptable to Homan Cathohos and available 

to them only . it further abolished, in all cases, the necessity 
for the declaration against transubstantiation 
Jews The Jews wore still excluded by the concluding words of 
the oath of abjuration These were held to be an mtegral 

‘ 29 V»Ct € 19 

* Cases of Sir Henty Mounsou and Lord Fanahaw xo Commona’ Journals, 
131 ■ 5 Hist 254 

* 10 Oeo. 4, o. 7 
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part ol the oath^ and thus^ though the seat ^aa not vacated, 
*a Jew Gonld not vote except under a ruinous penalty 

But in 1858 an Act ^ was passed enabhng either House to 
dispense with the use of the words ' on the true faith of a 
Christian ’ by resolution in individtial cases and in i860 
another Act ® ga\ e power to either House to make a standing 
order to the same effect Meantime in 185S a smgle form 
of oath had been prescribed instead of the three oaths of 
allegiance, supremacy, and abjuration, and finally m 1866 
the words which caused the difficulty were omitted from 
the statutory form required ^ 

Henceforth difficulty arose only in the case of persons 
who objected on religious grounds to any form of oath, or 
of persons who having no rehgious behef objected to an 
oath as havmg no meaning for them 
The first was the case of Quakers, Moravians, and others 
to whom it was objectionable to take an oath These were 
exempted expressly by vaiious statutes, and ere permitted 
to make affirmation in terms prescribed ^ 

The second case ga\e rise to the mass of litigation to 
which the late Mr Sradlaugh was a party. 

Mr Bradlaugh, at the meeting of Parliament in z88o, 
demanded to be allowed to affirm instead of takmg the 
oath, allegmg that he, having no religions behef, was * a 
person for the time being permitted by law to make a 
solemn affirmation or declaration instead of takmg an oath * 
The House allowed him to make affirmation, and he was 
sued by an informer for the penalties due from lum as 
having sat and voted without taking the oath 
The Court of Appeal, affirming the judgment of the 
Queen’s Bench Division ^ held that Mr ^adlaugh was not 
exempt from the liability to take the oath The fact that 
under the Evidence Acts of i86g and 1870 he would have 
been enabled to make a promise and declaration to tell the 

> MxUer V 8 aianyan», 7 Exoh 475 , fi EKch 778 

■ Jews Behef Aot, 185S {ai A 22 Viot 0 49; 

* 23 A 24 Vict c 63 

« Parliamentary Oaths Act, 1866 (29 Vict c 19] 

* l^xunusoiy Oatha Aot, ia&8 (31 A 32 VjcL c 73) 0. J i 

* ClvT& V Biadldivjhf 7 Q B 1 > 38 
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truth did not bnng him into the class ol persons indicated 
in the Farhamentaiy Oaths Act of 1866, and tho Fromissory 
Oaths Aot of x868 These were not persons on whom an 
oath would have po binding force, but persons who had 
a oonsmentiouB objection to taking an oath. 

Whan the case of Clarice v Bradlcm^ reached the House 
of Lords ^ it was there held that the statutory penalty was 
not recoverable by a conmion informer ; but Mr. Bradlaugh 
was held not to be entitled to make affirmation in heu o{ 
the oath. 

He then endeavoured to take the oath, but the House 
resolved that he should not be allowed to do so, and the 
Queen’s Bench Division refused make a declaration to 
the effect that he was entitled to do so ^ 

On the nth of February, 1884, Mr. Bradlaugh entered 
the House , came to the table without bmng called upon 
by the Speaker ; read from a paper in his hand the words 
of the oath, and having kissed a book which he brought 
with him, signed the paper and left it on the table He 
subsequently voted in a division^ and an action was brought 
against him, this time at the suit of the Crown, for the 
penalty which he had mourred by so votmg 
The Court of Appeal^ when the matter came before it 
hdd not only that the manner in which Mr Bradlaugh had 
taken the oath was msufficient to meet the requiroments of 
the Parhamentary Oaths Aot, but that his want of religious 
belief^ if proved' to the satisfaction of a jury, made il im* 
possible for him to satisfy the requirements of the Aot even 
if he had taken the oath in due form 
On the 13th of January, 1886, Mr Bradlaugh took the 
oath among other members elected to the new Parliament 
The Speaker refused to mtervene, holding that the resolu^ 
tion of the former House of Commons had lapsed with the 
dissolution in 1885 , that the Speaker bad no authority to 
prevent a member from taking the oath , and that lie 
should not permit (as a former Speaker had permitted) a 

> y Bradlaagh, 8 App Oa 354 

* Bradluug\ y 12 Q B D 277 

* AUcm^if General y Bradlazigh, 24 Q B, H ^7 
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motion to bo made restraimng a mezr^ber from taking the 
oath. * The hononrable member, ’ he Baid, ‘ takes the oath 
under whatever nska may attach to hitn in a oourt of law ’ 
Mr. Bradlaugh therefore sat and voted subject always to 
the nsk that the law officers of the Grown might proceed 
against him for penalties incurred and prove to the satis* 
faction of a jury that haying no rehgiouB behef he had not 
taken the oath within the meaning of the Parliamentary 
Oaths Act. 

The last stage in the history of this test of the political 
or rehgious creed of persons elected to serve in the House 
was reached when the Oaths Act, 1888,^ was passed By 
tins 2S piovidad 222 stil p}as&s and for aU parposos 
where an oath is or shall be required by law an affirmation 
may be made if the person who shotild be sworn objects 
to take an oath either on the ground that he has no lehgious 
behef or that the taking of an oath is contrary to his religious 
belief. 

The affirmation is made m the following form ^ ‘ I, A B , 
do solemnly, smoeroly and truly declare and aiSnn/ — the 
words of the oath reqmred by law are then proceeded with 
It should be noticed that all the express disabiUties 
^eated by the form of oath have been imposed for pohtioai 
purposes, and so tar as they were directed, as they mainly 
were directed, at Boman CathoUos, their object was to 
exclude from Parliament persons who were presumed to be 
disloyal to the reigning sovereign, because they desired to 
see a Bomau Cathohc on the throne, or because they 
reoogmzed, behmd the throne, the supreme authority of 
the Pope. 

The words which excluded Jews were not intentionally 
directed at them ; nor would it seem that the question of 
the quahty of religious belief apart from its pohtioai signifi- 
cance was ever raised before the case of Mr. Bradlaugh 
Nonconformists were never disqualified as such, except 
in so far as their religious conviotions prevented them from 
taking any form of oath. The Acts exempting Quakers 
and others who were m this way of thinking were desljgned 
* 51 & 52 Yiflt. o, 46^ 
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(h) Real' 
dcnce. 


(c) Pro- 
perty 


(d) Pro- 
feemon of 
the law 


* to put Quakers on a footing uath all other diasentors in 
England * ^ 

Besidenoe is another of the extinct grounds of dis- 
qualification for residence m their constituenoies 'nas re- 
quired of the knights and burgesses who represented shires 
and towns by i Henry V, o i This requirement had 
fallen out of use as early as the reign of Queen Elizabeth * 
but the Act of Henry 'V was not repealed till 1774. 

A property qnabfication was created by 9 Anne, c. 5, 
consisting of an estate m land which, in the case of a knight 
of the shire, must be worth £600 a year, in the case of 
a burgess £300 a year , and this quahfication had to bo 
affirmed upon oath, and later by declaration made by tin 
candidate upon the request of two electors, or of a rival 
candidate, at anj' time before the day fixed m the wnt of 
Bummons for the meeting of Parhament 

This Act was modified by some subsequent statutes, but 
all the provisions relating to the quahfication were repealed 
in 1858® 

An Act of 137Z provides that * no man of the law follow^ 
ing business in the King’s Court, nor any shonH for the 
time that he is a shenH, be returned nor accepted kmght 
of the shire ’ This statute was not repealed until 1871 
though its provisions had long been forgotten 


Resigna- But apart from the disqualifications already described 
eeat voiding an election, a member once elected can only 

iKBBWfb \ieKst \t> TiqtrBsiaA Vy 

or of the dissolution of Parhament A seat cannot be 
resigned, nor can a man who has once taken liis seat for 
one consUtuency throw it np and contest another Either 
a disqualification must be incurred, or the House must 
declare the seat vacant , and, as we have seen, the House 
has not shown itself very willing to declare a seat vacant 
on the ground of physical incapacity, or personal unwilling- 
ucBS to serve. 

The nao of Th^ disabihty attaching to office is thus of great practioal 
official 

disability i 15 Hansard, 3rd ser, p 639 * i Pari Hut 749 

* 21 22 Viot Q 2^ * 34 *& 33 Viet c. 116 
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oonvenience Certain old offices of nominal value m the 
gif(; of the Treasury are now granted, as of conrse^, to 
members who wish to resign their seats in order to retire 
from Farhament or to contest another constituency. Those 
which survive are the stewardship of the Chiltem Hundreds 
and of the manor of Northstead The office is held during 
pleasure, and merely operates to vacate the seat. 

It IS curious to note that a good many years elapsed after 
the passing of the Act of Anne before it was discovered 
that the acceptance of one of these small offices was a 
means of vacating a seat which a member desired to resign. 
The earliest use of a Stewardship of a royal manor for this 
purpose was in 1740 “In that year Sir Watkin Wynn 
accepted the Stewardship of the king’s lordship and manor 
of Bromhild and Gale m the county of Denbigh in order 
to vacate his seat for the county In 1742 the Stewardship 
of the manor of Otford lu Kent was used for the same 
purpose. In 1751 the Chiltorn Hundreds first appears, m 
1752 Jjho manor of Borkhamstead The Chiltern Hundreds 
and the manor of Northstead now alone remain to supply, 
m circuitous fashion, the formaUty which should attend 
the resignation of his seat by a member of the House of 
Commons. 

Form of warrant of appointment to Ote Steioardskip of 
the Manor of Northstead^ 

To all to whom those Presents shall come, the H^ht Honour- 
able Chancellor and Under-Treasurer of His 

Majesty’s Exchequer, sendeth greeting Kno^^ Ye, that 1, the 
said have constituted and appointed, and by 

m 

1 la 1775 l^ord North rciueed the Ghiltems to a pohtiral opponent, but 
the ChiuLcellor of the Exchequer does not now mako any inquiry into the 
objects for which the oSioe may be sought, unless an eleotion petition has 
been instituted or cnminal i)rof3eedings taken against the member who 
applies Since 1880 the words which expressed the conSdenoe of the Crown 
in the fidelity o! the person appointed ha\o been omitted from the warrant. 
Beport (Vacating of Seats), X&94 [278], p 4. Sir William Haroouit'a 
evidence, given before the Committee, describes tho conditions under ^which 
these offices are now given The history of the offices is set out m an 
Appendix to the Itcport 

* The warrant for thit Ohiltems is identical mvUtits iniitaitdit 
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tbrav do ron^toitute and appoint 

^bewawd and Bailiff of the Manor of Northatead, 

irith the xeturoa of all wnte, warrants, and cxecutiona ot the 
name, (m the mom and place of 

whose constitution to the said offices 1 do hereby revoke and 
detennine,} together with all wages, fees, olloWHiices, and other 
pnvilegefi and pro^cmmencea whatsoever to the said oihoes of 
Steward and Baibff belongings or m any wise appertaining, 
with full power and authority to hold and keep Courts, and to 
do all and every other act and acta, thing and things, which to 
the said offices of Steward and Bailiff of the Manor aforesaid, 
or either of them, do bdong or m any wise appertain, in aa full 
and ample manner as any former Steward or Bailiff of the said 
Manor hath lawfully had, received, or enjoyed the same, to ha\r 
and to hold the said offices of Stewaxd and Bailiff of the said 
Manor, together with all wages, fees, allowances, and other 
privileges and pre-eminences whatsoever to the said 

during Hia Majesty’s pleasure , and 1 do hereby 
authorize and empower the said to demand 

and receive for His Majesty’s use all Court !RolU> and other 
writings relating to the said Manor from any person or persons 
having the same in thcix hands or custody And all and every 
such person aud peiBons having the same in their hands ox 
custody aro hereby required to deliver up tho sazno to the said 

provided, nevertheless, that the said 
shall enter these presents in the office 

^ 

hereof, and shall yearly return the Court Bolls of the said Manor 
into the sold office of the said Auditor, and arcount with the 
said Auditor for all such sum and sums of money as he, the said 
shall receive for and to His Majesty^s use, within 
forty daya^next after the feast day of Saint Michael the Arch- 
angel, which shail happen in every year, or else these presents 
and everythmg herein contamed to be void In Witness whereof j 
I have hereunto set my hand and seal the day of 

in the year of the Beign of His Majesty King George the 

Fifth, and m the year of our Lord One Thousand Nine Hundred 
and 


Downing-stieet, 
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NOTE I 

gUMB£ABT Ojr PbINCIT^A.!- StATUTBB C BEATING 

Official Disqttalifigatioks ^ 

1 Persons concerned mUi the Admtn^tration of JuaHce, 

1 Judges of the High Court and Court of Appeal in England . 

Judicature Act, 1:875 (38 tfe 39 Viet c 77), s 5 

2 Begistrara or other officers connected with any Court having 

junsdiotioQ in Bankruptcy in England Bankruptcy Act» 
19x4 (4 A 3 Ooo V, 0 39), fl 120 

3 County Court judges m England County Courts Act, 1888 

(51 A 52 Viot c 43), B 8 

4. Commisaionera of Metropolitan Polioa Metropolitan Pohce 
Act, 1836 (19 & 20 Vict c 2), B 9 
5* Beoeiver for Metropolitan Police District- Metropobtan 
Pohce Act, 1829 (ro Geo IV, c 44) 

6 Stipendiary znagistratoa for varioua towns axe disquabfied 
in the Acte which provide fox their appointnioiit 
A Becordei for his borough in England Municipal Corpora- 
tions Act, 1882 (43 & 46 Vict c 30), fl 163 (6)* 

8. A Corrupt Praoticoa Ciommifisioner . Election ConunissioneTS 
Act, 1852 (15 & 16 Vict c 57), B r 
9 A hamster appointed to try municipal election petitions 
Municipal 0 >tporatioiiB Act, 1882 (45 & 46 Vict c 50), s 92 
10 JudgoB of Court of Sessiozi, justiciary or baron of the Exche- 
quer in Scotland Fadiamentary Elrctione ^Scotland) Act, 
^733 (7 Goo II» o 16), B 4 

zx Shanfi at iUi]iU!U>d Ahariff-^auhididdite .in Scotland Sheriff 
Courts (Scotland) Act, 1907 (7 Edw VII, c>.5i), a 2 t 
12. Judges of the High Court and Court of Appeal in Ireland, 
moluding the Chancellor Judioature Act (Ireland), 1877 
(40 & 41 Vict c 57), ff 13 

13 MasietB m Chancery in Ireland House of Commons Dw- 
quahffcations Act, 18^1 (x A 2 Geo IV,^ c 44}, a i 

^ The followuig sammazy coataina only auoh offices as disqualify abso- 
lutely either for certain cojistituenciee or for all It lies not been bought 
necenoty to aet out a but of offices whioh entail a le election 

* Tina atatute disqualifies the judges of the old Gommon Law and Chanoerj' 
Courts in Ireland, and by subs^uont Acts the judges in the Irish Courts 
of Admiralty, pTobate, and Bankruptcy were also diequalified » These 
proTiaions, except m so far as vested mtenests aie coacemed, are meiged 
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14 Judge of Landed Estates Coart, Ireland Landed Estates 

Court (Ireland) Art, 1858 (21 & 22 Vict c 72), a 7 

15 Aasistant bomsterfi in Ireland OiviL Bill Courts (Ireland) 

Act, 1851 (14 & 15 Vict c 57), B 2 

16 Justices and police officers in Dublin Dublin Police Act, 

1836 (6 & 7 Will IT, e 29), B 19 
17^ Magistrates and inspectors of constabulary, Ireland, appointed 
under the provisions of Constabulary (Ireland) Act, 183O 
(6 & 7 WiU IV, 13), B 78 ; Dublin Police Hagistraieh 
Act, 1808 (48 Geo III, 0 140), a 14 

18 A Recorder for his borough, m Ireland Municipal Corx>ora- 

tions (Ireland) Act, 1840 (3 A 4 Vict c xo8), s. 166 

19 A member of, or person holding office under, the Irish Land 

CommisBion l^tnd Law (Ireland) Act, 1881 (44 A 45 Vict 

c 49)1 8 54 

20 Registrar of deeds, Ireland Registry of Deeds (Ireland) Act, 

1832 (2 A 3 Will IT, 0 87), B 36 

21 Chairman or deputy chairman of London Quarter SeasionB 

Local Government Act, 1888 (51 & 52 Vict c 41), s 42 

11 Persons representing the Grown or holding Offices at 
Court or under ffie chiefs oj the greai Departments 
of State 

1 Colonial governors and deputy governors Succession to the 

Crown Act, 1707 (C> Anne, c 7 [41 J), b 24 

2 Membera of the Council of India Government of India Act, 

1915 (5 A 6 Geo V, c 61), s 4 

3 A number of Court places were abolished in 1782, and it 

was provided that, if revived, they should be new offices 
within^'the meaning of the Act of Anne Civil List and 
Secret Service Money Act, 1782 (22 Goo III, o 82), 
SB 1, 2 

4 Deputies or cLeika in the dopartmonts of the Treasury, 

Exchequer, Admiralty, of the principal Seoretariea of 
State, and a number of other Government offices • House 
of Commons Diequabdcation Act, r74i (r5 Qeo II, c 22) , 
House of Commons (Disquahhoataons) Act> 1801 (41 
Geo* III^ o 52)^B 4. 

5 Sixth Under-jSeoretary of State while there are five in the 

m the general duqnelifying clauno of tho Truh Judicature Act, 1877, 
40 A 41 Vict o 67 '• 
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House : Government of India Act, 185B (21 & 22 Vict, 
c 106), 8 4 , HouBe of Ck>nimonB (Vacation of Seats) Act, 
1864 (27 & 28 Vict c 34) , Alt Force (Constitution) Act, 
1917 (7 & 8 Geo V, c 51), 

6 CTomnuasioners of Public ^Vorks, Ireland Public Works 
(Ireland) Act, 1831 (i & 2 Will IV, c 33), s ri. 

ju. Persons concerned w%ih (he Gollcchon oj Revenue^ 07 
Audit oJ Public Accounts 

1 Fexmers, collectors, and managciB of money duties, or other 

aid (5 Will & Mary, c 7, s 59 ) 

2 Farmers, managers, and coUectoiB of cuBtoms (12 & 13 

Will III, c 10, BB S7, 88 ) 

3 CommiBBioncTB and officers of excise m England and Ireland 

Excise Management Act, 1827 (7 & 8 Geo IV, c 53), b 8 

4 Auditor of the Civil List Civil List Audit Act, r8l6 (56 

Geo III, c 46), B 8 

5 Comptroller and Auditor-Goneial, and assmtant Exchequer 

and Audit Dopartmonts Act, 1866 (29 & 30 Vict o 39), s 3 

6 CoUeotor-^Geneial of rates for Dublin, or any offi^ocr or Borvant 

m hiB employment for purpoees of the Act (12 & 13 Vict 
o, 91), B 24 

IV Persons concerned uiih ike Adtmmsiration of 
Property for Pvbhc Objects 

1 The ComnusBionerB of Woods and Forests^ Crown Lands 

Act, 1851 {14 & 13 Vict c 42), B lo 

2 The Charity CommiBBioners (paid), thoir socretary and inepeo- 

tors Chantahlo Trusts Act, 1853 (16 & 17 Vict c 137, 
a 3 

3 The Inah Church TcmporaJitica Commissioners Irish Church 

Act, 1869 (32 Sc 33 Vict o 42), 89 , 

4, Welsh Churoh Conumssionors and their officers Welsh Church 
Aot, 1914 (4 A 5 Geo V, c 91), b zo |8) 

3* The Land OommissioiicrB (4 5 Vict c 35), b 3 [The 

Land CoiumisaionerB, who repreaonted m respect of duties 
and of disabilities tho Tithe, Enclosuio and Copyhold 
CommiBBionerB (45 & 46 Vict c 38, s 48), arc now*mnde 

^ By the Laada Aot, 1906 (6 Edw 7, 0 28), b i, the IVeBident of 

the Booid of Agrioaltuie (now the Mmiater of Agriculture) was made a 
ComBaasumertftriute offiett, with a saving for hw nght to ait in Parliamsit 
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a part of the permanent ataS of the MuustitT of Agnciiitiixe 
to irhich their duties axe tcanfifened 3 

6- Paid oiRcera of a Count) Council m England Loiail Goveni- 
ment Aot^ l88tJ (51 k 52 Vjot c 41), a 83 , and in Ireland 
Lpoal Govemmexit (Ireland) Act, z8^ (fa & 62 Vict 
e- 37)» s ^3 

V Miscellaneous disqualifying enactmenis. 

The Buoreaeion to the Grown Act, 1707 (6 Anne, c 7 [4^]), 6 24» 
nacJudes eommisaj oners or subcojnmissiDneiB of prizf^s 
comptrollers of the accoimtB of the armv, agents foi 
leguuentBj commie^onexf^ for wine hc>ence6, and other 
jnoOAgruous offices 

The House of Commons (Disqualihcatidhs) Act, 1801 (41 Geo 111 
52)f 6 4, disg^uabficp a nunih^r of holders of office m 
Ireland from sitting m the Pajhameiit of the United 
Kingdom, and 

The Pubhc OfficeB (Ireland) Act, 1817 (57 Geo III, c 62), abohshes 
a number of Irii^h offices, making provision ior b new 
regulation of their duties and for the disqualification of 
persons holding any offices created in oonsequenoe of such 
roguktion. 


NOTE II 

Bvmmaby of Principal Statutes cokcerkik& the 
Fabliamentakt Oath 

uif supwraavy-reipiiiT^ ^ ifc iJWeir deAwr Joirf 

by knightfi and burgesff<»s (5 Eh^ < i s 16 ) 

Oath of allegtance by the same peisons in the same manner 
(7 Jac I, c 6, 8 8 ) 

Oathfl of allegiance and supremacy to be taken and ‘subpf'nbod 
and declaration against tiansubstantiation to b( madf by 
Lords and Commons in Farliament under penalty of £500 
for eveiy time of sitting and voting (30 Car 11 , st z, 
0 I) 

The forma of these oaths altered (1 Will A Mary, c 8 ) 

Oath of abjuration required of Lords and GonunonB as a conditioii 
precedent to sitting and voting, this oath containing the 
words ' on the true laith of a ChxiBtuui ' ^(t 3 Will lit, 
o. 60 
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The focm of oath altered jh some respectB bnt the oonduduig 
words of the abjnration oath retained and penalty imposed 
(£500) (i Geo I, Bt 2, c X3 ) 

Forms of affirmation proTided for Quakers (S Geo Ij c 6, 
amending or embodying earlier proYimons in their faTour^ 
22 6eo» II, G 46 ) 

Oath suited to Boman Catholics provided by Boman Catholic 
Bcdief Act, 1829 (10 Geo IV, c. 7, & 2)- 
Onakers and Moravians allowed to affirm (3 A 4 Will IV, c. 49 ) 
Bx'Qnakets, ex-Moravians, and Separatists allowed to affirm* 
Quakers and Morayians Act, 1833 (I & 2 Vict 0 77) 

A single oath substituted for the oaths of allegiance, Bupremaoy, 
and abjuration (21 & 22 Vict c 48 ) 

Power given to either Bfouse by reaolation m case of mdmdual 
members of Jewish religion to omit the words ' upon the 
true faith of a Christian * . Jews Belief Act, 1858 (2i A 22 
Vict c 49) 

Power given to the House of Commons to make Standing Order 
to the same e:Sect (23 A 24 Vict c 63 ) 

Form of oath prescnbed omitting these words, and also form 
of affirmation to be taken by every person ' for the tame 
being by law permitted to make a solemn affirmation or 
declaration instead of takmg an oath ’ Parliamentary 
Oaths Act, 1866 (29 Vict c 19), ss 1, 4 
PromiBsory Oaths Act, 1868, shortens the previous form (31 A 32 
Vict c 72 } 

Oaths Act, 18^ (51 A 52 Vict c 46}, enables anj^ person who 
objects to being sworn, on the grounds either that he has 

niiiTc\iiigioiibhji5iidim.*iiiftbr^fen3^<idKn%'di'ini^iii’!b"X5uitc5«ry 
to hiH religious belief, to make a solemn affirmation when 
and wheresoever the taking oi an oath is required by law 

Section II 
Who may choose 

The nght to vote for members to serve in the House of 
Commons is called the Franchise The term Franchise is 
used mdifferently for the right to vote and the quahfication 
which confers the right Stnctly its meamng shdidd be 
confined to the right. There is a third and distinct meaning 
m vrfaioh the wo/d signifies an incorporeal hereditament. 


The Fxaa- 
ohiae. 
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and IS defined by Blaokstone as * a royal pnvilege or branoh 
of the Crown’s prerogative subsisting in the hands of a 
Bubjeet.* 

Until very reoently the qualifications which gave tfao 
nght to choose a member for a county differed m many 
respects from those which gave the nght to choose a member 
for a borough. They are now assimilated. 

A tnediaa- The Imk between the borough and county representation 
is to be found m the form of wnt, which until 1833 was 
addressed to the shenff, commanding bun to cause the 
election of two kmghts of his shire, together with two 
citizens of each city, and two burgesses of each borough, 
withm the shire. The election took*place ’ in pleno comi- 
tatu,’ and, from the year 1406 onwards, at the next meetmg 
of the county court after the wnt was received So soon 
as the wnt was received from the office of the Crown 
m Chancery, the shenff issued bis precept to the retummg 
officers of the cities and boroughs, and announced the 
holding of a special county court for the purpose of the 
election The towns made tboir election m accordance 
with the custom and procedure which had settled the 
franchise in each borough. The county court, when it met, 
was adjourned from day to day during snob time as the 
poll nught legally be kept open At the close of the poll 
for the county election the result of that election was 
declared, and the knights of the shire were girt with swords 
in compliance with the terms of the wnt By this time 
the returns to the precepts had come m from the towns, 
the notification of their choice was made, and the formal 
election took place accordingly. 

By 7 Hen IV, 0 15 (1406), the shenff was required to 
return the wnt to Ghancory, and not, as heretofore, to the 
Parliament, and he was farther reqmred to append to 
the wnt indentures in which the names of the persons 
chosen were to be wntten " under the seals of them that 
Supra, did ohoose them ’ These indentures ensured that the 
^ person/ returned were the persons elected by the county, 

and were not tho arbitrary choice of the shenff A hko 
precaution was taken in 1444^ m respect of the towns. 

‘ 23 Hen 6, o 15 
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So, after the declaration of the poll for the county electioUi 
a certain number of the electors present set their hands and 
seals to the indentures containing the names of those elected, 
and these, fastened to the wnt, were returned, together 
with the precepts and indentures relating to the to'Hns, to 
the Clerk of the Crown in Chancery 

Such was the form of a Farhamentaiy election down to 
1853, when it was enacted^ that the writs for cities and 
boroughs shonld be sent direct to the returning officers of 
those places, and should no longer pass through the hands 
of the shenff 

This outhne of the procedure of an election may serve 
to show that county and borough members were held 
together not merely by the interests which they had in 
common against the Crown and the magnates, nor by the 
representative character which they alike possessed, but 
also by the fact that they wore all returned to Farhament 
through the same local machmery, that of the county court. 

And from this procedure one may also understand how 
it came about that, before the Ueform Act of 1832, the 
county franchise was simple and umform, the borough 
franchise complicated and vanous, that it was to the county 
elections that one looked for a genuine expression of political 
opmion, when the electoral rights of a large number of the 
boroughs had so far become pieces of prn^ate property that 
a man might, by purchaso or inheritance, acquire the right 
of returning one or more members to Parliament But the 
mode of conducting an election can bo considered fater. It 
IB nooesBary first to ascertain who may choose members to 
serve in Parliament, or in other words what constitutes the 
qualification of an elector How the electors nftiy choose, 
m what constituencies and by what process, will form matter 
for a separate section 

The Franchise now rests upon the Representation of the 
People Act, 1918,^ a comprehensive statute which repealed m 
whole or m part o\ei one hundred earlier statutes, beginning 

> Farliamentaiy Elections Act, 1853 (16 A 17 Vict. c 68), s, i 

* 7 & 8 Geo o 64 Tho Act was the outcome of a conference in 1917 
of members of parties oresided over by Mr Speaker Lowther , see the 
Report of the Spoakei^to the Pnme Minister 1917 (Cd* 8463) 
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mih. 8 Hen Yl, c 7. It has added millions to those entitled 
to vote and has at the same time immensely simplified 
the law* It IB the latest (it would be rash to say the last) 
of a senes of statutes which, begmnmg with the Befoim Act 
of 1852 j have progressively increased the number of the 
electorate, until it does not fall far short of manhood (and 
womauhood) suHrage* The steps by which this result has 
been attained are still worth the attention of the student 
of constitutional law 

The two grounds on which the right to vote now rests are 
primarily Besidence and Occupation ; that is to say, under 
vanouB conditions, to be dealt with hereafter, a man has 
a vote m respect of a tenement which is hia dweUing, or 
which he uses. A woman has the nght either in virtue of 
the possession of an occupation qualification of her own, or 
because she is the wife of a man who possesses a certain 
occupation qualification The nght to vote was conditional 
upon residence when our representative system began . tor 
it was comoident m the counties with the nght to attend the 
county oourt,^ while amid the obscunty which rests on the 
early history of the borough franchise this much is clear, 
that whether the nght to vote depended on the holdmg of 
land or on contnbution to local burdens, residence was in 
either case required, or perhaps it might be more true to 
say that non-residence was not contemplated By i Hen Y, 
c. I, residence was required ahke of members and of electors ; 
but this statute had fallen out of use two centuries before it 
was repealeiLm t774. The Act of 1918 is therefore m this 
respect a revival of ancient practice* But what there is to 
say on this part of the subject may be oonvemently divided 
as follows 

Oivuiona I The English county franchise, 
of Bubject ^ English boiou^ franchise, 

3* The Scotch franchise, 

4 The Insh franchise, 

5 The effect of the Bepresentation of the People Act, igx8. 

6 Disqualifications and incapacities. 

^ See Siabbe, Const Hist u (5th ed.) 314, «a to odiutitiitiOD of oocnty 
oonrt. ^ 


- before 1918. 
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§ 1 English County Franchise before 191S 

Wo will take first the modificationB of the county franchise 
before 1918 The right to vote for the representative 
knights of the shire was vested onginally m those who 
were entitled to attend the county court , and by 7 Hen. IV^ 
0 15, the election was to be made at the next meeting of 
the county court after the receipt of the writ, and the return 
of the wnt was to be accompanied by mdontures under the 
seals of the electors to ensure tho identity of the man chosen 
with the man returned But when the county court had 
lost much of the business which gave it importance^ the 
attendance was apt r^t to be representative The next 
meeting of the county court might occur too soon after the 
receipt of the writ by the sheriff for a full meeting to be 
Buimnonedi and so it might happen that the election would 
fall mto the hands of the sheriff, or of a few intorestod persons 
or of a disorderly crowd 

In the year 1430 was passed the Act ^ which determined 
the county franchise for 400 years, lumtmg its exercise to 
residents possessing a freehold worth forty shiUings a year 
The sheriff was empowered to examme voters upon oath as 
to their qualification, and an Act of 1432 required that the 
freehold should be situate and the voter resident in the 
county for which the vote was claimed The last require- 
ment fell into disuse, and was abolished by 14 George HI, 
c. 58. 

Kifb lA *2031117 -wuB -mA, tjb Wj ’uvuu wimAimwj 
desonbed, an aristocratic revolution, though the qualification 
was high. It was designed to secure orderly elections, and 
impose such a quahfication as should exclude «the casual 
crowd which attended the county court At any rate it 
does not seem to have altered the character of the repre- 
sentation m the mediaeval Farhaments ^ , the forty-shilling 
freeholder chose the same class of representative as the 
suitors at the county court had chosen In oouise of tune 
the quahfication was extended to other freehold interests 
than tenancies for life, in tail or m fee, namely to leases for 

V 

1 a Hen. ol 7, « * Stubbs, ConEt. Hut 21I (5tb ed.) 1x4 
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lives » annuities^ rent charges, and freehold offices if of the 
necessary value, and subject to certain conditions as to 
length ^ tenure previous to the election \ The reforms 
of 1832 and 1867 introduced other qualifications confined 
to counties and depending not upon property but upon 
occupation. 

Act of Vmt as to Property The Reform Act of 1832 confined 
*^32 effect of the forty-shiUmg freehold qualification to casos 

in which the property was in occupation of the voter , or 
where it was an estate of inheritance , or, if a life estate 
and not in occupation — ^then, where it had been acquired 
by maxnage, mamage-settlement, devise or promotion to 
a benefice or office. * 

Besides the retention of the ancient freehold qualification 
111 this hmited form, the Reform Act introduced four other 
property and uon-residential qualifications into counties 
These were (o) freehold for life not occupied, nor acquired 
as above described, of the clear yearly value of £10, 
(b) copyhold, or land held on any other tenure but frc'chold, 
of the same \ alue , (c) leasehold of tho same value and for 
a term originally created for not loss than sixty years , and 
(d) leasehold of £50 oloor yearly value, and for a term 
onginally created for not less than twenty years 
Aobof The Representation of tho People Act of 1867 reduced 
value required for the first three of these franchises to £5 
By Olcu- Next as to Occupation The Reform Act created an 
Occupation franchise fn counties for the occupier * as tenant 
of any lands or tenements for which he should bo hable to 
the clear yearly rent of £30 ’ Besides this, the sub-lessee 
or assignee of an underlease of interests (c) and [d) above 
described could vote in respect of them if in occupation 
Alongside of this was created a new occupation franchise 
in counties by the Act of 1867 This depended not upon 
rental but upon ratmg, and the quahfymg land or tenement 
had to be of the rateable value of £12 

The Representation of the People Actj 1884,® did not affect 

> Blackatone, i 173 , Porriit, History of the Unzeformed House of 
CfommoDB, t. 22 
• 48 Vlot. o. 3 
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the property qualihcatioiit with the exception of leaBeholde, 
the gn&lifying yearly value of which was reduced to £5, if 
ongmally created for a term of not luBfl than sixty years p 
£50 being retained m the case of leaseholds originally created 
for a term of not less than twenty years. 

The occupation franchise was extended to the occupier as 
owner or tenant of any land or tenement of the clear yearly 
value of £10 Besidence was not required, but the land or 
tenement must have been rated to the poor-rate and all rates 
upon them must have been paid. 

The Act also extended to the counties the two new 
franchises which had already been created by the Act of 
1867 for the boroughs^that of the householder or inhabi- 
tant occupier, and the lodger It will be convenient to 
describe these m detail when we discuss the borough franchise 
generally 

Such was the Enghsh county franchise before the Act of 
1918 


§ 2. Etiglhsh Borough Frmuih%se before 1918. 

The condition of the borough franchise before 1832 Qnaiifioa. 
exhibits a ounous medley of pohtical nghts^ for the 
boroughs were left free from all legislative interference before 
as to the mode m which they should elect their representa- 
tives . all that was required was that the persons returned 
should be the persons really chosen, and that they should 
be fully empowered to bind their constituents To this end 
aar Aoxt ox* I4<|4 required* t'dai/ xWer rerchnr nnruV dy“ ilhr 
mayor, or bailiff of the borough, to the sheriff’s precept, 
should be accompamed with indentures similar to those 
which accompamed the return of the county election, ^ made 
under the seals of those that chose the member. As the 
boroughs were thus left to choose their own mode of election, 
the result was, as one would naturally expect, a great vanety 
of custom, amid which it is not easy to frame any certain 
or coherent scheme of electoral rights Nevertheless, though 

' For a fuller aooount of the borough frauohise before 1832 sae^ f omit, 
of ihe Unreformod House of CommaoB, vd 1, oh. 1 
* 23 Hen 6, o* le * 7 Hen. 4, o. 15. 
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modified m tbemBelves, and combined with one another m 
YunoiiB wayB, four sorts of franchise appear distinct in 
character if not m origin. 

Tenure The first of these was based on tenure This was probably 
the most ancient, and in most eases represented the right 
of the members of the township, as evidpnced by the balding 
of land, to take part in the management of the affairs ot 
the commumty. 

Reflidence The RPcond was dependent on residence, m almost all 
cases coupled with payment of ' scot and lot/ that is, eon- 
tnbntion to charge*^ lor local or national purposes* This 
would seem to iie an extension of the Und-holding qnah- 
fication to those who bore their share of the burdens of the 
oommnmty 

Incorpora- The third was incorporation, and seems to connect 
political with trading privileges by the assignment of the 
franchise to the freemen ot the chartered town either 
exclusively or jointly with voters otherwise qualified- The 
freeman, by his aclmiBsion to ULembeiship of the Corporation, 
acquired rights but did not of necessity mcur liabilities. He 
need not hold land nor mcur the obligations laid upon land, 
nor Gontnbute mhiB character of freeman to the Local charges 
Corporefce The fourth qualiixcation wa;> corporate office, a narrower 
office form of the right arising from incorporation. This was the 
latest of the qualiticationB, and vested in the officers of 
the chartered town the nght to return representatiyes to 
Pailiaiiieiit- It will be found that m all the cases m which 
the h-anchisj was thus limited, the town in question was 
either chartered or summoned in the reigns of the Tudors, 
or else that the limitation was fixed by a resolution uf the 
House of .Commons, subsequent to the fieatoration, based 
upon an interpretation of the charter. In the case u£ such 
a XBBolntion, the inhabitants sometimes urgently contested 
the right with the corporation, as m the cose of Bath, 
Malmesbuzy, and SaUsbory^. Sometmiies, as in the case of 
Wilton and Winchester, they acquiesced without a struggle. 

^ X have tafaen. thfi§e facts, and othecs which, follow, as to particular 
boEOBgba from Oldfield’s History of Bopzesentatsve Goveniznezit, checking 
hia Btatnnflatg hj afwiBuce ta the Coamuflu’ iTTntnriilii - i\imriniB*ti h^oTa. 
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But each of these kinds of qualihoatiou admitted of many 
vaneties The qualihcation hy tenure in some touiis uhich 
were also oountieSj as Nottingham and Bristol^ was the 
forty-Blnlhng freehold, in o^heia it was land held on burgage 
tenure ; m some cases it was limited to particular tenements, 
as at Richmond, where they only might vote who held 
burgage tenements carrying uith them the right to have 
pasture on a certain common field At Gricklade the quali- 
fication was not only freeliold, hut copyhold of lands held 
within the borough , or leasehold of a term of not less 
than three years At Clithoroe, the franchise was m the 
owners of bnrgagt tenements thoiigli non-resident , buf if 
they did not choose to exercise their rights, then the occupiers 
of the tenements became entitled to vote 

The qualification by residence extended, at Preston, to all 
the inhabitants at Taunton to those who had a parochial 
settlement and were selMiipporting, the ‘ potwallopors ' who 
boiled their own pot in a great majority of cases it was 
a necessary feature of the qualification tliat the voter 
should be a householder and contribute to local rates and 
taxes, ‘ soot and lot , but it would Boom that in some cases 
the oontnhution to local burdtais, coupled with residence, 
might give a xoti to ono who WtiH not a householder. 

The quail be At ion of thr* freeman might be acquired in 
vanoua way^i, by birth, ]jy Tiioriiug< with the daughter or 
widow of a freeman, hy apprenlioohliip or serMtnde, by 
purchase, or by mfi Tht* mode trf acquisition was different 
in difierenti tnwu^, and where it 'lay in the phwer ot ftie 
corporation to gi\e the irfedom to whom it pleased, the 
creation of freemen for elutiou purposes was unlimited^ 
In some hor^niglm the freemen weie roqmrerl to bo lesident 
m order to otdain the franthisr , u\ others thev weie 
Mattered o-ver the country In I he first case they were 
uiB^y cormptiblt' on the spot, in the second the cost of 
oamage was added to the cost of the lotc 
Where the ngbt to return members lay with the officer*? 
of the corporahon, the constituency would depend An the 
oon^MBition the governing l)ody created by the charter 
' Moxumpal ^orporatioiie CQmmisn<merff' Heport, i 33 
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Smt oi it will be seen that neither 

boroagh the condition of the borough franchiRe in the middle ages, 
franchise mode of its exercise, is very easy to determine. 

When the House of Commons began to deternune disputed 
returns, we get such knowledge of the franchise m the 
seventeenth century as shows us clearly that it could ne\ er 
have been uniform , and such accounts as we have uf 
mediaeval elections^ seem to suggest that the n^hole bod^^ 
of electors not unfrequently entrusted the choice of their 
representative to a committee, sometimes consistmg of the 
municipal ofizoers, sometimes selected from them or from 
the whole electorate, or from both 

As we approach the time when ^ohtical mterest gio^s 
stronger, and a seat m Parhament becomes a thing to be 
desired, we find three mfluences acting upon the condition 
of the franchise, all tending mdirectly to narrow, to confuse, 
and to corrupt the right of voting in the towns 
Effect of First, we may put the increase of charters of mcjorpora- 
granted to towns from the time of Henry VI onward 
tion IVom Hub penod the object of such charters was uot so 
much to confer new pruileges as to define the nghts ol the 
to>Mismen inter ae, and to organize the corporate govern- 
meui The process by which the merchant guild of a town 
became identified with the older town conimimily is pan 
of mumcipal hiatorj’^ with which ve are not here ooucemeU, 
except in so far as the Parliamentary franchise came therebv 
to be vested, either exclusively or jomtly with other voteie 
m the froouleu of a corporate town 
But it 18 to this influence that we must alinbule the 
acquisition by the official members of the corporation ol 
the exclusi\e right to elect the representatn es of the 
borough. In some eases this was directly conierred by 
charter, m others it was assumed by the govemmg body 
of the corporation, but here too the claim was based upon 
the charter and w^as admitted by committees of the House 
of Commons. 


of the Next, we must put the grant, either by smnmons or by 
charter followed by summons, of the n^t of representation 
* Stohbe, ODasL HuL ui (5th ad ) 417^421 
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to towns whioh were nover meant to represent anything 
but the influence of the Crown m Parli«imeiit Thus, at tho 
commencement of the Tudor additions to the represental ion, 

BIX Conuflh boroughs returned twelve members , at thoir 
conclusion twenty-one Cormsh boroughs rotumed forty-two 
members. In the majority of those towns the franchise 
was vested in the corporation, and they would indirectly 
affect the condition of the franobiBO elsewhere, for they 
would offer analogies and precedents, in other cases where 
nghts of election were in issue, to election committees of 
the House of Commons Such proccdonls would operate 
with the more force, because some of those who judged 
of the returns themselves owed their seats to tlus corrupt 
and restricted franchise. 

And this brmgs us to the third influence exercised upon of doci 
elections — the decision of disputed returns m election com- 
mittees of the House of Commons The hislory of this CommoM. 
pnvilege of the House and the mode of its exorcise are 
deflcnbed later* Here we need only note the effect upon 
electoral rights in the different boroughs where they were 
called in question, of the decisions of a tribunal unsuited 
for judicial work, often ammated by partisan or personal 
feelmgs, and mclmed from self-intereHt to narrow the 
franchise When once a comnuttee had declared an election 
to be mvalid on the ground that the votes of a particular 
class of voters had been accepted or rejected, the nght of 
that class was settled and the custom of the borough Axed, 

In 1729 an Act^ \^as passed proiiding that * the last deter- 
mination m the House of Commons ’ should settle the 
legahty of votes 

It is not necessary, nor would it be df'^irabW here, to 
discuss the ments and dements of the borough franchise 
such as it had become by the year 1832. That franchise 
had developed absolutely free from legislaln e interference. 

Except m the case of boroughs convicted of notonous 
GoiTuption, whose nght to return reprosenf atives had, m- 
consequence, been extended by Act of Parliament Iq the 
freAolders of, the adjacent hundreds, custom and common 
^ 2 Geo 2, 0. 24, 8. 4 
1 2 
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law* interpreted by the resolutions of Farhamentary com- 
mitteeSf alone determined the nght to vote. 

That the representation was inadequate and corrupt 
there can be no doubt When the gualihcation depended 
on tenure it would often happen that the qualifying 
tenements were very few in proportion to the population, 
or sometimes that the population had entirely disappeared, 
leaving the oonstituenoy to consist in the owner or owners 
of a few plots of land Where the qualification was residence, 
or freedom, bnbeiy was largely practised, and, where the 
freedom was in the gift of the corporation, freemen were 
created in great numbers to turn an election It is hardly 
necessary to note the illusory character of a franchise vested 
in the officials of a corporation , one can only wonder that 
tho mere absurdity of the representation of a town hka Bath 
by members chosen by a body of twenty-four officials of the 
corporation should not have condemned a system which in 
the unchecked growth of centunes had assumed a form so 
grotesque 

Reform ^he Befonn Act of 1832 made a clean sweep of these 
Act, 1^32 anomahes. It preserved all individual electoral nghts 
vested at the date of the passing of the Act but beyond 
this it abohshed the old franchises with two exceptions. 
Reientaon retamed the forty-shillmg freehold qualification in towns 
of old, which were counties, subject to the limitations imposed on 
the hke qualification m counties. It further retained tho 
qualification enjoyed by a freeman of a chartered town in 
those towns wherem the quahfication had heretofore pre- 
vailed ; but the modes of acquinng freedom were hmited, 
for the purpose of the franchise, to birth and ser\itud( 3 , 
and residence in or within seven miles of the city or borough 
was made a part of the quahfication 
creation of Apart from these survivals of the old quahfioations, tho 
new qnaii- right to vote in oities and boroughs was made to rest uni- 
foimly upon Occupat'ion By s 27 a qualification was gi\cn 
to the occupier, as owner or tenant, of any house, warehouse, 
wSu^iv, shop, or other building which either 

o 45^8 27, Separately or jomtly with other land occupied by bum in 
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the aame city or borough ib of the clear yearly value of £io. 

It was necessary for the occupier to have been rated m respect 
of hss tenement, to have paid his rates, and to ha^e resided, 
dujing BIX months before his r^fitration as o voter, in or 
withm seven miles of the place for which he claimed a vote 
By the Kegistrafion Act ^ of 1878 the qualification extended 
to any porf of a house separately occupied under the above 
conditions 

Such was the borough franchise from 1832 to 1867. The 
Bepresentation of the People Act of 1867 introduced the 
Household and the Lodger franchise 

To be entitled to the Hotiupbold fr&nehiBe a man had to RoBidenee 
occupy as owner or tenant, for twelve calendar months before 
the 15th of July in the year m which he claimed to be Thehouae. 
registered, a dwelling-house in the borough He had to be 
rated to the poor-rate, and to have paid his rates before 
certam dates in the year of claim 

It IS important to note two points 

(a) The word ‘ dwelling-house ’ was defined m the Act of 

1867 as any part of a house occupied as a separate dwelbng mg-iiOTHo, 
and separately rated to the relief of the poor The definition 
was altered by the Eegistration Act of 1878 ^ in such a way 
as not to include separate rating as part of the quahfication 
An obvious difficulty arose in distinguishing the householder 
from the lodger The householder's tenement had to be 
rateable though not separately rated, and rates paid m 
respect of it, but such rates need not b© paid by the house- 
holder If he occupied a part of a house, not separately 
rated, he was to be df em6»d a householder or a lodger accord- 
ing to his relations uith the owner of the entire bihlding^* 

(b) The Act of 1867 required not merely that the dwelhng- Beqnue- 
house should be rated but that the occupier should be rated “ 
and should pay the rates In fact the Act intended the ment of 
boosehold fr^chise to depend upon the personal payment 

of rates by the voter, thereby preventing it from bemg 
acquired where the practice of compounding pr^^iled. 

* 41 A 43^ Viot, 0. 2^ a» 5t 
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* Compounding * meant that the omier was rated in heu of 
the occupier and made his own terms with the overseer and 
the occupymg tenant 

But the Poor-rate Assessment and Collection Act, 1869 \ 
provides that (i) an owner may agree in certain cases, with 
the overseers, or (2) may be compelled by the vestry to be 
rated mstead of the occupier, or (3) may make his own 
terms with the tenant as to paymg the rates, and in no case 
was the tenant to lose his vote by means of such a transaction 
between bis landlord and the overseers or between his 
landlord and himself The overseer is bound to enter on 
the rate-book every occupier of rateable premises, and the 
occupier was not to lose his vote by reason of an omiBsion 
to do this on the part of the overseer These provisions, 
' ex abundanti cautela/ were made of general apphcation by 
the Registration Act of 1878 ^ 8uch was the Household, 
more commonly called the * Inhabitant Occupier \ franchise. 
In the English boroughs it remamed substantially unaffected 
by the Act of 1884, save that occupation m virtue of any 
office, service or employment was included as a qualification 

The Lodger franchise was given by the Act of 1867 to 
one who has resided in the same lodgings as a sole tenant 
for twelve months next preceding the 3iBt of July * in the 
year in which he claims to be registered, such lodgings 
bemg of the clear yearly value unfurnished of £10. By 
the Act of 1878 the lodger might during his period of 
residence have occupied different lodgings in the same house 
without mvalidatmg his vote, and might be a joint occupier 
with another if the total rent is equivalent to £10 apiece 
This franchise also was unaffected by the Act of 1884. 

§ 3 The Scotch Franchise before 1918. 

Until the year 1832 the Scotch representative system 
was in a condition even more strange and anomalons than 
the English The county quahfication was twofold, (i) 

* 32 ft 33 Vict o 41, B8 3, 4, 7, a 

> 41^ 42 ViQt. o. 26, B 14 Tliey are not afiMted by the Act of 1918 

^ The date wu altered to the 13th by the Act of 1878 ^ 

* 41 A 42 ViGt. c 26, 8. 6. 
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a ‘ forty-shilling land of old extent ’ held of the CrOTm , 
or (2)i if not of old extent, then rated m valuation books at 
£400 of valued rent 

The qualification was thus a purely freehold qualification 
under conditions more exacting than were required of the 
English freeholder 

The boroughs elected their representatives on a still less 
popular franchise. Those entitled to be represented were 
the sixty-six royal burghs, of ^hich Edinburgh alone had 
a member to itself The others were divided into fourteen 
groups, of which each group was entitled to a member. 
On the occasion of an election the slienif gave notice to the 
town oounoil of each burgh , they each elected a delegate , 
the delegates met m their respective groups, and so elected 
the representatives of the burghs ^ 

The legislation of 1832 ^ altered the distribution of seats 
and swept away the old franchises except in so far as indivi- 
dual vested interests were affected. It created property and 
occupation franchises in counties, and an occupation franchise 
m boroughs, following the model of the Enghsh franchises 
of that nature both in character and amount, except in so 
far as Scotch propwty law compelled differences of detail. 

In hke manner did the Scotch Beform Act® of 1868 
reduce the property and occupation franchise in counties 
and mtroduoe the household and lodger franchise in 
boroughs, leaving existing borough franchises intact 

Under the Act of 1S84 lands and hentages in proprietor- 
ship of £5 yearly value as appeanng m the 'valuation roll 
were included in the property qualification , and also lease- 
holds of £10 clear yearly \ alue if for life or onginally created 
for a term of not less than fifty-seven years, or o 5 £50 clear 
yearly value if ongmally created for a term of not less than 
nineteen years 

The Act also (as in England) extended to the counties the 
Inhabitant Occupier and Lodger franchises created m the 
boroughs by the Scotch Act of 1868 

^ A fun aocioiint of the quAlificationa for the fraachue and the^oondl* 
i^ms of ropresentaticm m the unrefonned Parliament is to be found in 
Pcmtii, The Unittormed House of Commons, vol 11, part v 

■ 2 A 3 WUL 4. c. 65. » 31 & 32 Viot. 0 48 
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§ 4 . TAd Irish Frandtise hefore 1918 

The Insh borough and county franchise before the 
Beform Bill exhibited much the same features as the 
Bnghsh representative system- The forty-shilling freehold 
had qualified for the franchise in counties from the carliobt 
days of Insh Parhaments, but from the beginning of the 
reign of George 1 the exercise of the franchise had been 
confined to Protestants In 1793 the Insh Parliament 
removed this, uith other disabihties, and the forty-shilling 
freeholders became so important an element m the Parlia- 
mentary constitution that their action was largely mstni- 
mcntal in seourmg the admission of Homan Catholics to 
Parhament in 1829- 

But m the year m which the Homan Cathohe Behef Bill 
was passed a disfranchising bill also became law, by which 
no freeholder was entitled to vote for a county unless he 
had an estate of £10 a year > 

The legislation of 1832* swept away the old borough 
qualifications e\copt, as in England, m certain cases of 
freemen, and of freeholders m towns which were counties, 
and introduced the occupation quahfication and extended 
the qualification in counties to leaseholders and copyholders 
this last a somewhat idlo boon, since there is no copyhold 
in Ireland- , 

The franchise was further extended by an Act of 1850 ® 
to £12 occupiers and £5 freeholders in counties, and to £8 
occupiers ip, towns In 1868, the lodger qualification was 
introduced in boroughs, as m England and Scotland 
ne\crtheleBB the occupier’s quahfication was only reduced 
from £8 to £4,^ 

Under the Act of 1884 the foUomng became the Insh 
property qualifications freeholds of £5 net annual value , 
rent-charges and lecises for hfe or hves of £20 clear annual 
value; leaseholds of £10 clear annual value if created 
ohgmally for a term of not less than sixty years, and of £20 

^ 10 Oeo o 8 The reader muBt again be referred to Porntt, The tJnie- 
fanned House of Comouma, voL u, part ti, for an sccoant of the Fiailia 
mentaiy fraaohiso m Ireland before 1B32. * 2 & 3 Will 4, e. 88 

* X3 & 14 Viet, c C9 * 31 & 32 Viet a 49- 
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olear anniiAl ^alue if onginally created for a tonii of not 
less than fourteen years. 

The Act also gave the luliabitant Occupier franchise to 
the Irish boroughs and counties and extended to tho counties 
the Lodger franchise created in the boroughs by tho lush 
Act of 1868 

§ 5. The Eeprebentation 0/ the People Act, igi8 

We are now m a position to consider the Act of 191S, ThaAct 
which finally assimilated tho county and borough franchise ^ 
and substituted a single statute for the tangle of legislation 
m which the franchise law of the United lungdom had 
previously to be sought ^ The Act abohshcs tho property 
qualification altogether in tho counties , it bases the 
franduse for men m counties and boroughs alike on two 
qualifications only, residence and the occupation of buBinesB 
pzumisee ; it gives the franchise to women o\ or 30 years of 
age based on an occupation qualification possessed either 
by themseh es or bj their husbands , and it creates a new 
franchise, the naval and military franchise Tho university 
franchise is retained and extended 

The Act makes nnportazit amendments in the law of 
registration and is at the same time a Bedistnbution Act , ^ 
but these are matters which it will be more convement 
to deal with separately 

We will now consider m more- detail the qualifications for 
the irascinse m rvase cJ {xf} men, (h) wornGD, (r) nayaJ 
and mihtary \ oters, and (d) university voters It is to be 
obsen^ed that the Act of 1918 deals not only with the 
parliamentary, hut also with the local go^ ernment, franchise , 
and it 18 necessary to consider in this place the nature of the 
local government franchise, because m tho case of women 
the right to vote at ParUamentary elections depends on 
the possession by herself or her husband of qualifications 
necessary for that franchise 

» See a. 4^ , 

* For England, Scotland and Wales The redistnbntion of BQatB in 
Infaifld vaa deajt with by tbe Bedistnbution of Seats (Izelaod) Act, igiS 
I7 * 8 Qeq 5, a 65), 
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A man iB entitled to bo registered as a Parliamentary 
elector if he possesses either of two quahfioations 
(i) a restdence qualification ; 

(a) a Imsiness premises qualification 
(i) To possess the residence qualification he must on the 
last day of the ‘ qualifying penod * (that is, a period of six 
months ending on a certain date before the register is made 
up) be residing in the constituency, and must during the 
whole of the quahfymg penod have resided in premises, 
though not necessanly the same premises, in the con- 
stituency 1 But m order that he may not be depnved of 
hi8 vote because he happens to hocre moved his residence 
from one part of the same neighbourhood to another which 
happens to he m a different constituency, it is provided that 
residence dunng a part of the quahfymg penod will be equally 
effective (a) in another constituency m the same Parliamen- 
tary borough or county, or (fc) m a contiguous Parhamentory 
borough or county or one separated by not more than six 
miles of water. Per the purpose of this provision the 
administratis e county of London is treated as a smgle Parha- 
mentary borough f and hence residence in two or more of any 
of the London constituencies (or in a parhamentary county 
or borough contiguous to London) during the qualifying 
penod will entitle the elector to be registered in that con- 
stituency in which he was resident on the last day of the 
penod ® In ordet, however, to prevent the creation ot votes 
in oontemphAtion of an election, an elector cannot be regis- 
tered if he commenced to reside in the constituency within 
thirty days before the end of the qualifying penod and 
ceased to reside within thirty days after the time when he 
so commenced to reside ^ 

Besidence as on inmate or patient m any prison, lunatic 
asylum, workhouse or other similar institution, does not 
constitute residence for the purpose of this qualification 
But residence m a house is not deemed to be interrupted by 
the letting of the house as a furnished bouse for a part of 
the quahfymg penod not exceedmg four months in all ^ 
^91 ■ • I (a) ■ 7 (3) * 8 B. 7 (a) and 41 ( 5 ), 
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It Will be seen that no question of rateability lo the jnior Rijmont 
rate or the payment of rates now anses in connexion MUh 
this franchise Mere residence is the only test The lodger uot-eBsaij 
no longer poasesses the franchise as such, but he iiia3' of 
oonise obtam a quahfication by the fact of residence during 
the qualifying period It must also be noticed that though 
lesidenee is not mtermpfed by the letting of n furnished 
house for a part of the quabfymg penned, section 7 (2) of the 
Act eicpressly provides that this pro\iaiou * bhull not affect 
m any way the general principles goveming the int ei'pret atiou 
of the expression residence ’ ami cognate expressions \ 

Hence reference will atiU ha^ e to be made to the pre\ luus 
law cm the meaning of^ the word ^ residenco ' m doubtful 
cases. A man may continue to be resident m a house, without 
necassanly sleeping there evezr night , and by a later Act ^ 
residence is not mterrupted by absence not exceeding four 
months at any one tune m the perfomianco of any duty (e. g. 
nuhtary service) arising from or incidental to any office, 
service, or employmeut But an undergraduate occupying 
college rooms from which ho is excluded m the vacation 
would not be entitled to 'v ote m respect of hia rooms 

(11) To possess the busmess prenuses quahfication a man The 
must on the last day of the quahfying period be occupying 
busmesB premises in the constituency and must durmg the qnabfioa- 
whole of the qualifying period ha^e occupied business 
premises, though not nece<i6anly the same premises, in the 
constituency. The rules for the residence qualification with 
regard to residence dunng part of the quahfying penod in 
n^ghbounng constituencies apply, muiat^a mutandis, in the 
case of the busmeas premises quahfication ^ Occupation of 
busmess premises, however, withm onlv thirty doys of the 
end of the quahfying penod does not, as it may do m the 
case of the residence quabfication, prevent a qualification 
from being acquired 

* Busmess premises ’ means land or other premises of the 
yearly value of not less than £10, occupied for the purpose 

• 

^ Bepresentation of the People Act, 1921 (11 & 12 Geo 5, a 34). b (1) . 
andef. j CoUa/rd, 16 Q B D 254 Tanner v Carter, t6 Q B D 231 

• ■■ t f2). 
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of the businesfi, profession or trade of the elector , and, as 
in the case of the residence qualification, no question as to 
rateability or payment of rates arises ^ 

Women. 

No woman can be registered as a parbamentary electoi 
unless she has attained the age of thirty years Bubject to 
this, she possesses the parhamentaiy franchise (a) if she 
IS entitled to be registered as a local government elector in 
respect of the occupaiwn in the constituency of lands or 
premises of tho yearly value of not less than £5, or of a 
dwelling-house (or part of a dwelbng-house separatelv 
occupied) of any value, or (6) if sheja the wife of a huaband 
who IB entitled to bo so registered ® 

In order to understand the meaning of these provisions, 
it IB necessary to see how a man or a woman becomes 
entitled to be registered as a local government electoi 
For this purpose he (or she) must on the last day of the 
quahfying penod be occupying as owner or tenant any land 
or premises in the local government area, and must during 
the whole of the qualifying period have so occupied them , 
but for the latter purpose occupation during part of the 
qualifying period of land or premises or a dwellmg-house in 
any adniinisfcrativo county or county borough m which tho 
local government area is wholly or partly situate will bo 
equally effective® As in the case of the parliamentary 
residence qualification^ where tho occupation commenced 
within thirty days before the end of the quahfying penod 
and ceased within thirty days after such commencement, 
the right to be registered is not acquired even though there 
was occupation on the last day of the period This is to 
prevent the creation of votes for the purpose of a particular 
election.^ 

A lodger is only to be regarded as a tenant in the case of 
unformshed lodgmgs , and a person who occupies a dwelling- 
house m virtue of any office, service or employment is deemed 
to occupy as a tenant if the dwelhng-houBe is not inhabited h v 
the person m whose service or employment he or she maj 
* 1 (3> ■ ■ 4 fi) ■ B 3 ■ 7 (4) 
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be^ OooupatioB of a dwcIImg-hDuse» as m the case of 
residenoe^ is not interrnpted by the letting of the house 
fnrmsbed for not more than four months of the quahfying 
penod.^ 

Whilst the woman’s parliamentary /ranclnse is based 
upon the local govemment franchise there are substantial 
dififerences between the two* A woman, like a man, can 
acquire the local government franchise at the age of tw^ent y- 
one if she is herself an occupier, but she is not entitled to 
the parliamentary franchise until she attains the ago of 
thirty ; and whereas the occupation by a woman of any land 
or premises gives her a nght to the local government fran- 
oh]ae« m the case of the4)arhamentary franchise the land or 
piemises occupied (if not a dwelling-house) must be of a 
yearly value of not less than C5 On the other hand, whilst 
a paaraed woman acquires the parliamentary franchise if her 
husband is entitled to be regist(.rod as a local government 
deetor in respect of his occupahoii of any land or premises of 
a yearly value of not. b-ss than £5 or of a dwellnig-house, she 
IB not entitled t»o the local government franchise m virtue 
of the occupation of premw^ by her husband save m the 
ease of a dwefling-hou«ie m which they both reside The 
wumanL’s parliamputary franchise is thus on a narrower basis 
in some' re'^pects and wirltT in others than her local govem- 
ment franchise 

The woman papharfientary franchise m Scotland is 
digfclily ditfernnt but ^uWiintirtlJi the qualifications are the 
same ; and the rules with regard to flie menmngtif the word 
* kemn't and wnl h rec(arrl to oecupatKin which begins within 
fliirily days the end of the qualifying period are also 

the same in both con nines 3 

ffavaf and Military Voters. 

Thie conditions of n'a'va’f (m military service made it 
diflieurt for sailor-i and soldiers to acquire the necessary 
ifindSifijoation under the previotn law» -iikI fho nc*w franchise 
waft designed to remedy tAj's eta'le of thJhfgs At th(i»flame 
timo the franchise w a-s oxt ended to other persons (including 

' fl. 3 provisos (i^^and pi> * 9. 7 (zy. * ^ i3 (-J) 
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women) who are engaged m duties analogous to na^al or 
military service. 

A naval or military voter is a person who would be entitled 
to be registered as a parliamentary doctor in any constitu- 
ency but for hia (or her) service.^ That is to say, a bailor 
or soldier who is able to show that he would, but for the (act 
that he is serving m the Navy or Army, be qualified m respect 
of residence, ocoupation of business premises or otherwise, 
to be registered, is entitled to be registered, not as an ordinary 
voter, but as a naval or mihtary voter. He is not depn^ ed 
of the nght to be registered as an ordinary voter, if in fact, 
despite his service, he possesses the necessary quahfication*^ , 
bnt m that case he must make a- special claim and gno 
proof that he has taken reasonable steps to prevent his being 
registered as a naval or mihtary voter in any other con- 
stituency. 

The quahfymg penod in the case of a naval or militar} 
voter 16 one month instead of six , and this rule applies also 
m the case of any person who has been serving as a mombor 
of the naval, mihtary, or air forces of the Urowm at any time 
during the six months* penod applicable in the case of the 
ordmary elector, and has ceased so to serve ^ 

Special provisions m the Act enable male naval or militar} 
voters who served m or m connexion with the late war to 
be registered as parhamentary electors if they attained the 
age of nmeteen years either at the commencement of, or 
during, their serviQe ^ 

Meaning The pershns entitled to become naval or military voters 
or following 

(®) porsons serving on full pay as members of the na'val, 
^ military (fr air force of the Crown , 

( 6 ) persons who are abroad or afloat in connexion with 
any war m which the Crown is engaged (i) m service of 
a naval or military character and paid for out of moneys 
provided by Farhoment or, in the case of persons resident 
m the Umted Kingdom at the commencement of the service, 
out of pubhc funds of any paxt of the British Dominions , 
(ii) m service as a merchant seaman, pilot pr fisherman , 
* » 5. • s. 6. ■ IP 5 (41- 
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(ill) fiomng in any work of the British Bed Cross Society 
or the Order of St John of Jerusalem or other similar body , 
or (it) sorying m any work recogmzed by the Admiralty, 
Army Council or Air Council as work of national miportance 
in oonnexion with the wai ^ 

UmverBity 7oters. 

The Univeraity franchise was introduced for the first 
tune by the legislation of 1867 and 1868, and is retained by 
the Act of 1918 It now extends to women of thirty years 
of age and over. 

The Universities of Oxford, Cambridge, London and Wales 
each form a constituency Seven other English Universities 
and the four Scottish Universities are grouped into two 
oonstituenoies There is one University constituency m 
Northern Ireland 

Graduates of the English Umversities, the Chancellor, 
the Professors and tlie members of the UiuyeiBity Court and 
General Council of the Scottish Universities, and graduates 
of the Queen’s Umversity of Belfast, are entitled to vote 
for their respective University constituencies, and the 
Uniyersities are, as we shall see, the first Parhamentary 
constituencies to vote on the prmciple of proportional 
representation. In the case of a University which does 
not admit women to degrees, a woman is none the less 
entitled to vote if, but for the prohibition, sho would have 
been entitled to a degree ^ 

Certam pomts of importance remain to be mentioned. 

B^tly , the right of plural votmg is now severely restricted 
Section 8 (i) of the Act of 1918 provides that a man shall 
not vote at a general election for more than one constituency 
for which he is registered by virtue of a residence qualifica- 
tion, or for more than one constituency for which he is 
registered by virtue of other quahAcations of whatever 
kmd , and that a woman shall not vote at a general election 
for more than one constituency for which she is registered 

•1 fl 5 Oy, « as 2, 4(2) 
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by virtue of her own or her husband’d local govexninent 
quahfioahon, or for more then one constituency for which 
IB registered by virtue of any other qualification ^ The 
effect of these proYisions is m sabstancc that neither a man 
not a woman oan vote at a general election in more than two 
Gonatituencies at most. A man can vote in a constituency 
where he is qualified by residence, and he can vote at the 
same tunem another constituency where he has a business 
premises qnahfication or (m the case of a Umversity con- 
stituency) a graduate’s qualification Similarly, a wonitin 
can rote m one constituency where she (or her husband) has 
an occupation qualification, and in a Umvereity constituency 
where she has a graduate^s quahfication. But neither a man 
nor a woman oan vote at a general election in two constitu- 
encies m respect of the same quahfication, whether it be r( si- 
dence, business premises, occupation or graduate’s, m e<ich 
Joint Secondly, jomt occupation of busmess premises, of land 
or premises or of a dwelling-honse confers the franchise 
(provided all other conditions are satisfied) on the joint 
occupiers if the aggregate yearly value is proportionate to 
the number of occupiers. It will be remembered that tot 
a Single occupier the figure is €io or £5, as the case may 
But not more than two joint occupiers can be registered in 
respect of the same land or premises, unless they are bona 
fide engaged as partners in carrying on their profession, tiade 
or business on the land or premises ^ 

It remains to summarize the effect of the Act of 1918 
gamnuuy There is now a practically uniform franchise for the wliole 
of the United Kingdom in counties and boroughs alike 
The quahfications for the male loter are residence or tfie 
oecupaiion of bustness premises of the yearly value of fio , 
for the female voter, the occupation (either by herself or her 
husband) as cnener or tenant of lands or premises of the 
yearly value of £5, or of a dwelhng-house. Residence or 
occupation during the quahfymg penod in neighbouring 
constituencies is as effective as residence or occupation m tin* 
constituency itself. 

* a 8 (!>. • a 7 {i) 
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PeiBons on naval and military service or occupied in 
oertam analogous duties are entitled to be registered as naval 
or nulitazy voters, if, but fur iheir service, they would have 
been entitled to be registered as ordinary voters 

Graduates of Universities vote in their University con- 
stitnencies. 

§ 6 Incapacittes and Disquahficahons. 

I. The franchise is, as we have seen, no longer limited to 
poESons ot the male sex An attempt had previously been 
made to argue that s 3 of the Bepresentatiou of the People 
Act, 1867, conferred the jranohise upon women The word 
^ man ^ is there used to descnbe the persons entitled to vole , 
the Beform Act, 1832, had used the words ‘ male person ’ for 
this purpose, and m the mean time an Act (13 & 14 Viot 
0. 21) had provided that * m all Acts words importing the 
masGulme gender shall be deemed and taken to include 
females unless the contrary is expressly provided ’ But the 
Court of Common Pleas held firstly that since the Acts of 
1832 and 1867 were to bo read together, the words used m 
the Act of 1832 amounted to an express provision that 
‘man ’ did not include ‘ woman ’ in the Act of 1867 ; and 
secondly that the qualification was conditional on the 
absence of legal mcapacity, and that women were at 
Common Law incapable of exercising the Parhamentary 
franchise^ 

The question was again raised on appeal to the House of 
Lords from the Court of Session, Scotland, m 1908 It was 
contended that women graduates of the Scotch Universities 
vftre entitled to vote at an election of Umversity members 
The ladies, who argued their own case, contended that they 
were * persons whose name was on the register of the general 
coimezl of their University ’ and thus acquired the qualifica- 
tion oonferred on such persons by the Bepresentation of the 
People (Scotland) Act, 1868. But it was held that ' persons " 
could not be held to molude women unless by express frords 
sigmfymg that they were mtended to be so included , 'and 


Sex. 
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* Ohoriion v Ltnga^ L E 4 O P 374. 
2 
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further, that the words were lumted m the section quoted 
to * persons not subject to any legal incapacity 
Age 2 * Infancy, whether or no it be a disqualification at 

Common Law, is expressly made a disqualification under 
the Act of 1918, which provides in the case of every franchise 
that every person registered as a parliamentary elector must 
be of full age ^ Vot the purposes of registration a person’s 
ago IS taken to be bis age on the last day of the qualifymg 
period * In the case of women, as we have seen, the age 
IS thirty and not twenty-one 

The special case of male naval and military voters who 
served in the late war has already been noted.'* They were 
allowed to be registered at the age of nmeteen. 

Peerage 3 No Peer other than a Peer of Ireland who has been 
actually elected and is serving as a member of the House of 
Commons has a nght to vote. This disabihty appears 
to have rested on usage, and on repeated resolutions of 
the House of Commons, which though they could not 
make the law must be regarded as high authority on the 
rules of electoral law ; it is now finally settled by a decision 
of the Court of Common Pleas in 187a upon the appeal of 
Earl Beauchamp agamst the overseers of Madresfield ^ 
* Upon the authonties as well as upon principle,’ said 
BoviU C J., ‘ 1 am clearly of opinion that a peer of Parlia- 
ment has no nght to vote in the election of members of the 
House of Commons ’ ^ But the incapacity does not extend 
to peeresses m their own nght ^ 

1 IVatm ▼ Umrer 9 %tp of 8 i Andrew [1909], A C 147 

* Repreflantation of the People Act, 1918 (7 & 8 Geo 5, c 64), bb i. 2, 

3, 4, and 5 » e 41 (7) ♦ Anie, p iz6 

* L K. Hfi P 252 , and see Marita of Bnatol r Beck, 96 L T 55 

* It iraa lormfirlj the custom oi the Houoe of ConunonB to resolve each 
ecaanm that it was ^ a high mfriiigeiiieiit of the liberties and pnviieges ol 
the Hoiue for any Lord of PubEment or other peer or prelate « to concern 
huDB^ in the eleoticm of memhen to Berve for the CommonB m Parbament * 
»Sine6 19XX this has been disoantmaed A oeBsional order of the House of 
Oonunona oonld not of course affect the legal rights of peisons outside the 
House, and would be m abeyance dnrbig e prorogattun or dissolution of 
Pariiaiiaent. The abstention of peen from p^tical aotion at such tunes 
mnstohe regarded as haying been an act of courtesy extended by one House 
to the other 

’ pepresentatioa of the People Aet, 1918 (7 & 8 Geo 5^ c 64), e 9 (5} 
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4. Betuming officers are not entitled to vote anlesB the 
votes for two candidates should be equals in which case the 
returning officer, if a registered elector for the constituoncy, 
has a casting vote,^ 

5. Employment of certain kinds is a disquahlication. 

. The disabihties formerly imposed 011 re\onae, excise, and 
stamp officers were remo% ed in 186S and 1874, l^hoso which 

g bo the pohoe in England and Scotland ere removed 
But there are still in Ireland disqualiiioatioiiB 
to pohce and police officials The disabilities 
L with employment for the purpose of an elootion 
Lce existed have, houever, almost entirely dis- 

& Persons employed by or on behalf of a candidate at an 
Section are no longer disqualified from ^otmg, bo long as 
Khe employment is legal * A disqualification formerly 
sttachmg m Scotland to to^n clerks and deputy town dorks 
ind to the assesBorB of burghs and counties, a part of whose 
inties 16 IS to attend to the registration of voters, is also 
aow removed ® 

6, An alien is disquahfied from voting by the rules of 
[lommon Law and expressly by statute ^ , and from the 
i^ts conferred upon ahena by the British Nationality and 
Status of Ahens Act of 1914® are expressly excepted the 
ight to quahfy, unless naturalized, for any office, or parlia- 
mentary or mumoipal franchise 
7. The nght of a person of unsound mind to >ote must 
depend upon the kind and degree of his mental* inhriruty 
An idiot would unquestionably be disquahhed , a lunatic, 
if BO found upon commission, would probably be held to be 
disqualified ; the question has not arisen, and the cases 
decided appear to relate to persons of kno'v^ n unsoundness 
of mmd who were nevertheless not regarded as wholly 
incapable of other businesB Their votes were allowed.® 

8. Convictioii of treason or felony is a disqualification, 
1 Ballot Aot, 1872 (35 & 56 Vict 0 33), b 2 
' BepEsaonttition of the People Aot, 1918, a 9 (4) 

■ » 43 <6) * a 9 (3) 

• 4 & S Qeo. 5, c 17, B 3 fi) 

* Bee oaaea effected in Rosen on Eleotions (ed 19), yol 11, p 118 
K 2 
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unless either the term of punishment has been sensed or 
a free pardon has been obtaiiied> Corrupt practices at a 
parliament aiy election are only a misdemeanour (except m 
c)f corrupt the case of personation, ivhieh is felony), but a conviction 
practices corrupt practices disqualifies the offender for sevcfn years 
for voting at any election ^ A candidate or agent guilty of 
certain illegal payments, or hmngs not ainoimting to corrupt 
practices is disquabfied for that place for fii e years 
Atma p. A person is no longer disquahfied from bemg registered 

or from noting on the ground that he or some person for 
^hose mamtenance he is respouBible has received poor 
reUef or other alma ® 

OaoBcien- lo. If is sufficient to note the provisions in the Bepreaenfa- 
Ob^tora. tion of the People Act, 1918,* which, subject to certam 
exceptions, disqualify conscienbons objectors under the 
Mihtaiy Service Acts for a penod of five years from the 
tenmnation of the late war. 

Sbction III 
How THEY MAY CHOOSE 
§ 1 . Distnbution of Seats 

first it IS necesBary to ascertain what are the constituen- 
oies which choose members for the House of CominonB. The 
present distribution of seats depends upon very recent legis^ 
lation, but it is necessary to mdicafe, however abghtly, the 
shares of sepresentation which different parts of the country 
respectively enjoyed at difierent periods before the Act of 
19x8. 

To the Model Farhament of 1295 were summoned two 
knights from each shire, two citizens from each city, two 
bn^esses from each borough ; and it seems clear that the 
sheriff directed his precept to such towns as he considered 
quahfied withm the terms of the wnt 

Eoifeitim Act, 1870(33 & 34 Viet, c 23),».a 

* Otfrapt and Dle^ Praotioea Praventdcoa Act, 1883 (46 A 47 Viot o. 51}, 

za 

* BepTSFentatioD of the P^opk Act 1918, a. 9 (i) 

* 7 A 8 Geo. 5* ^ ^ 9 (2) 
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The county representation underwent little alteration 
down to 1832 , it was vaned only by the addition of coun- 
ties previously unrepresented In 1536 Monmouth acquired 
the right to send two membeis, and each Welsh county one 
The counties palatine of Cheshire and Durham were placed 
on a footmg with the others m respect of representation in 
1543 and 1673 respectively The Union with Scotland 
added thirty members for counties, out of a total addition 
of forty-five, and the Umon with Ireland sixty-four out of 
a hundred 

But the number of represented boroughs fluctuated con- 
siderably dunng the middle ages In the reign of Edward I 
j66 were summoned to return members, but the normal or 
average number which actually sent members appears to 
have been 99, of which London assumed, and by custom 
acquired, the right to return four 

The towns were not very anxious to return members, 
for the members had to be sent to Westminster or wherever 
the Parhament assembled, and maintamed at the expense of 
their constituents^ Again, for purposes of taxation, the 
borough which returned members was rated higher than 
the county in the proportion of a tenth to a fifteenth,^ 
while the town which returned no members shared the 
ratmg of the county And in addition to the unwillingness 
of the towns we must take into account the action of the 

The payment of their members appear a to lia\e been a common law 
VaMkty of ths oonatitoencies The knights, citizens, and burgesses took 
Jump iJuBP lihsur as jp iif jwume 

at tbe oonolTiBion of a session The customary charge was 49 a day for 
a km^t of the ehue and 28 a day for a citizen or burgess, and days neces- 
sarily occupied m travelling between the constituency and the plaoe where 
the Fazlhui^t assembled were mcluded These charges were secured by 
35 Hm 8, o ii (repealed 1856), in the case of the newly enfranohued 
ooimties and towns m Wales and Monmouth As a seat in Parliamant 
heoamfi more of on object of ambition, members promised, at eleotloDB, to 
■erre without payment (4 Fail History, p 843) The right lemamed in 
eristenoe, and in 168 1 Lord Hottmgham decided m favour of a member for 
Harwich who sued his constituents for his wages Lord Gampbell, wntlog 
111 1846, expresses an opinion that the common law right survives, and that 
a menLher might still insist npon tbe wages fixed by ancient custom | but 
It may he doubted how far the old habihty would attach to the new con- 
Btituetunes Qzeated by successive Reform AotsT laves of Chanoellors, hi 420 

* Stubbs, Oonat Hist ill ( 6 th ed.) 427 
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Bhenff, who might withhold the wnt, Bometimes arbitrarily, 
Bometimes because a town had become depopulated or 
decayed. 

Bovai Large additions to the borough represantation were made 
additions. Henry Vin and onwards until the reign 

of Charles II Some towns were added by royal charter , 
some by statute , some petitioned for the revival of nghts 
which had lain dormant for centuries In the reign of 
James 1 there was a strong tendency to revive such ancient 
and forgotten nghts of representation, and the House of 
Commons resolved on the 4th of May, 1624, ‘ that a borougli 
cannot forfeit this hberty of sending burgesses by non^user ’ 
Changes of It IS impossible to doubt that, of the boroughs added by 
oharaiter (charter, many were added not because of their im- 

portance, or for the value of their voices in the delibera- 
tions of Parliament, but because from then smallnesB and 
lack of political interest they could be rehed upon to return 
nominees of the Court. And m addition to the boroughs 
which were neier intended to express a free opinion m 
polities, there were those which had once been thriving 
ports or seats of manufacturing industry, which had 
dwindled and decayed as wealth and commerce moved 
northwards, and bad fallen under the influence of a great 
landowner or propnetor of boroughs ; or again it happened 
sometimes that the nature of the franchise might be such 
as to deprive the representation even of a large and 
thriving town of any value in so far as it meant the expression 
of focaf oflmfon 

It would be easy to multiply illustrations of the small- 
ness, the corruption, the non-representative character of tho 
constituencies which existed before 1832 It is enough lo 
say that it was alleged, and with apparent truth, at the end 
of the eighteenth century^ that 306 members were virtually 
returned by the influence of x6o persons ; it is oertoin that 
the Beform Bill of 1832 had to deal with nme boroughs in 
which the uumber of voters did not exceed fifteen 
Effect of Tile Beform Act of 1832 and the Beprescntation of the 
^^867 Act of 1867 both tended to dimmish or take away 

the representation of those places which had ceased to 
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express any local or mercantile or political interest, and to 
gire znembeiB to those places which from their population 
or importance had acquired a fair claim to be represented 
m Parliament. 

There 10 no great object to be gained by follo\\ing m detail Cbangeft 
the transference of pohtical power from landowners and 
boronghmongerB to coimnumties where numberh, interests, centDty 
^and wants called for representation, l^he folloiMng table 
wiU show the distribution of seats before and amco the 
Beform Bill of 1832 . 



Bafoic 






1 S 32 

1 S 32 « 

18 C 7-8 * 

1885 * 

1918 « 

TBngliijid and WaJos 

51J 

500 

405 

495 

528 

Bootland 

*45 

S 3 

60 

73 

74 
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100 
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103 

101 

105 


O5H 

C58 

658 

fiTU 

707 


Under the Government of Ireland Act, 1920,® the number 
of members to be returned by Northern Ireland const!- 
tnenoiea to serv'e in the Parliament of the Umtod Kingdom 
IS to be 13, and the total membership of the House of 
Commons will thus be, in future, 615 instead of 707 
The Beform Act had to deal with a great number of 
constituencies which had ceased to represent anythmg but disEnm- 
the oapnee or ambition of a few mdividuals It disfranchised 
m England alone 56 boroughs absolutely, and 31 to the 
extent of depriving each of one member The seats thus 
taken from the rotten boroughs wore given to counties and 
large towns, on the pnnciple that the representation of the 
country in Parhament should not be the representation of 
numb^ only, but of eommuiuties in which the population 
was numeioua indeed it was impossible that representation 
should be other than local, so long as the franchise in counties 
differed from the franchise in towns. And for this same 
leasoD, until the franchise was made umform, a measure 

* 2 * 3 WiM 4. 00 45, 65, 88 

* 30 4 31 Vict 0 102 31 4 32 Viot cc 48, 49 

* 4S 4 49 Viot o 23 ^749 Geo 5, CO. 64765 

* 10 4 II Geo 5, 0 67, 8 19, and Fifth Schedule. The membea for 
Soaihem Inland ^onstitu^ciee to serve in the Imperial Parliament vrere, 
under the Act, to havo been 33 in number 
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of redistribution ivas neoessanly a measure of disfranohiBe- 
ment. Where a borough oeased to return membere its 
electors did not merely cease to have a member to them- 
selves , with the exception of those who might possess the 
oounty quahfioation, they ceased to be electors at all 
Lat^cta Later Eedistribution Acts, though they have deprived 
chiae I0G&. many boroughs of their separate representationj have not 
by doing so disfranchised electors, though they may have 
altered the electors’ oonstituencieB and dinamshed the 
relevant importance of then votes ^ Since the qualifications 
for the parliamentary franduse are now uniform in county 
and borongh, the borough which ceases to return a member 
drops mto the county constituency ii^which it is geographically 
situate ; its electors become electors for that division of the 
county 

anti are The Bodistributioii Aot of 1885 differed from its prede- 
ntu^ra libat it departed to a great extent from the prmciple 

of local representation, and was professedly based on an 
attempt to divide the memberB, with a rough attempt at 
equality, among the population. The same pohoy has been 
followed in the Act of 1918 Before 1885 the average 
throughout the country of population to members was in 
counties 78,000, m boroughs 41,200, to a member But this 
proportion was not preserved : for instance, 79 boroughs 
m England, with populations under 15,000, each returned 
a member, and 36 boroughs, with populations under 50,000, 
each returned two members 

01^ 'rhe Act4)f 1S85, whife retaanmg the representation of the 
hon Universities, and making some saonfioe of principle in favour 
of local representation, established as a basis of calculation 
the assignment of a member to every 54,000 of population 
All towns with a population of less than 15,000 were thrown 
into their respective counties, whether or not they had 
previously returned members. Towns which had more than 
15,000 inhabitants and less than 50,000 returned one mem- 
ber, those which had more than 50,000 and less than 
« 

^ Xbfi Aot of 1018 18 , hovoyer, a disfianchiBmg meaauie m a oeitain sense 
by leuon of the lestnotions whioh it placed on. tho right of plural Tottng 
ante,p 127 ' 
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165.000 returned two members , beyond this an additional 
member was given for eveiy additional 50,000 of population , 
and the county representation was based m like manner 
upon numbers The pnnoiples adopted in the Aot of 1918 
are substantially the same, with the yanations rendered neces- 
saiy by the growth of population Generally speaking, 
a county or borough with a population of less than 50,000 
has , ceased to have separate representation , a mumoipal 
borough or urban distnot with a population of not less than 

70.000 becomes a separate parliamentary borough , a county 
or borough returning two members does not lose a member 
if its population is not less than 120,000 , and a member is 
given for a population of 70,000 and every multiple of 
70,000, with an additional member for any remainder which 
IS not leas than 50,000 So ^r as possible the boundaries of 
parliamentary constituencies are made to coincide with the 
boundanes of admimstrative areas In Ireland the standard 
umt of population for each member was fixed at 43,000, 
and only counties or boroughs with a population of less 
than 30,000 ceased to have separate representation ^ , but 
the Northern Ireland constituencies under the Government 
of Ireland Act, rgzo, will be much larger.^ 

The Bedistnbution Act of 1885 made a further change 
end departure from the traditions of our representative 
system ; a change which followed not unnaturally from the 
attempt to apportion members to population thronghout 
the country* Except m the cases of the Umversities, of the 
(hfy of London, and of towns which had hithepto combined 
the possession of two members with a population over 
a certain limit, the constituencies thenceforward returned 
one member apiece* This pohoy is contmued by the Act of 
19x8, which, on the population basis explained above, has 
still further reduced the number entitled to return two 

^ Bepoit of Mr Speaker Lowther on the resolutions adopted by the 
Conference on Electoral Reform, 1917 (GiL 8463), and Report of the 
Boundary Commissions for England and Wales, Scotland and Ireland, 
following Instructions based thereon and approved by the House of (lommons 
an 18th Jnne, 1917 (Gd 8756, S750. and R830) 172 Com Jouin* 125 

94 Pari Deb 5th ser 1462-95 

* See ante, p 135 
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mombere Tlio Oily of London, ten undivided boroughs in 
England and one m Scotland^ the Univemtiea of Oxford 
and CambndgOi and the grouped English Universities are 
still Biiigle constituencies with two membeiB, and the grouped 
Scottish Universities are a single constituency with three , 
but save m these exceptional cases, m which the principle 
of the community has been preserved, we have now, in the 
words of Mr. Gladstone, spoken with reference to the Acl 
of 1885,^— 

* not absolutely as a uniform, but as a general and prevailing 
rule the system of what is known as one-member distncts 
The one-member district is, as far as England is concerned, 
almost a novelty, because in a system^ of representation which 
counts and reckons more than six centuries of life, what began 
at the Beform may be considered almost a novelty The 
recommendatione of this system are, I think, these — ^that it is 
very economical, it is very simple, and it goes a very long way 
towards what is roughly termed the representation of imnonties ' 

It can hardly bo said that in the elections which have 
taken place since 1885, the representation of minorities has 
been a conspicuous feature, and it is rather to the principle 
of proportional representation operating in large constitii- 
encies returning three or more members that reformere now 
look for the purpose of seounng this object Proportional 
representation is discussed later, and it is sufficient in this 
place to say that under the Representation of the People 
Act, 1918, the system has now been apphed to elections in 
certain UiuveiBitv constituencieg ^ The Act did indeed 
provide facihties for extendmg it on a wider scale to other 
constituencies, but the opportunity thus afforded for an 
interesting ^experiment was subsequently rejected by the 
House of Commons ^ 

^ 294 Haiuard, jid Senes, p 380. Debate of Dea z, 1884 

* This IS not stnotly accurate Edward IV gave by charter ilio right 
of reCumuig one member to Weniock The TVelsh counties and county 
towns and the town of Monmouth each returned a member under 27 Henry 8, 
0 26 , BO did Abmgdon, Bewdley, Higham FerreiB, and Banbuiy, enfran- 
chised, tltifi fint two by ^ry. the last ^ James 1 

* 7 & 8 Ceo s, c. 64, B 20 (i) 

* Bees, 20 (2), and Jo6 Farl Debw 5th ser 63-118, debate of 13th May, 

173 Com Joum 91 
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§ 2 Registration 

It 18 a condition precedent to the exercise of the nght to 
v'ote that the voter should be upon the Register. This 
prdiminarv to the enjoyment of the franchise was first 
introduced when the franchise iivas remodelled m 18321 and 
the rules respecting it are now governed by the Hepresonta- 
tion of the People Act^ 1918 As this book is not a manual 
of election law, it is unnecessary to go into the subject in 
detail It IB enough to describe the practice m outline for 
England, as settled by the Act of 1918 ^ 

Two registers, the spring and autumn registers, are now 
prepared m each year for the ‘ qualifying periods ’ ^ which 
end on islh January and istli July respectively. These 
registers come into force on the 15th April and 15th October 
in each year and remain eilectne until the next succeeding 
register oomos into force ^ Each parliamentary borough 
and county is a registration area aiul each area has a 
registration officer lii a parliamentary county cotorminous 
with, or wholly contained in, one administrative county, 
the clerk of tlin county council is the registration officer , 
m a parliamentary borough cotorminous with, or wholly 
contained in, municipal borough, he is the town clerk 
of the borough In all other cases the Secretary of State * 
selects the clerk of tlic county council or the town clerk, as 
the case may bo, who is to he registration officer for the area 
^ The registration uilicer uonipik^ Ihu register, which 


* The BuljjGct IB flealt wit h in Pait 11 of, and the Flint Schedule to, the Act. 

* Ante, p X 92 

^ The vanoua datce gnni iii the text arc the statutory dates proscribed 
by the Act , hut * dunn^ tiic continuance of the present and a penod 
of twelve months theicaflor * they might be vanod by Oi^r in Council 
(b 46), and tbia has m fat t Imvii done An Order in Council under the 
Termination of the Present War (Definition} Ait, 1918 (8 & 9 Geo 5, c 59} 
fixed the official termination of the war on August 31, 1921 

* S 12 of the Act i>laoed this duty on the Local Goyeminent Soaid, 
whose functions wore transfLired to the MiiiistTy of Health by the Minifitiy 
of Health Aot, 1919 (9 & 10 Geo 5, c 21) the Ministry of Health 
(Registration and Elections, Transfer of Powers) Order, 1921 (S* R A O 
959), made under a 3 (3) of the latter Act, all the powera and duties of the 
Minister rolatipg to elections and registration have now been transferred 
to the Secretary of State 
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contains the names of those who are entitled to vote as 
parliamentary electors or as local goyenunent electors. 
A supplement to the register oonteans a separate list of 
Xiorsona entitled to vote as absent voters i The registration 
officer m the first instance prepares electors lists of all 
persons who appear to him after sufficient nK^uiiy to be 
entitled to be registeredj and these hsts are published on or 
before ist Pebmary and ist August respectively. The 
overseers of any parish which, or any part of which, forms 
a registration unit within the registration area may be 
required by the registration officer to make the necessary 
mqoines and to prepare the eleotois hsts on his behalf 

After the electors lists are pubhshed, a person who claims 
to be entitled to be registered and who is either not entered 
or IB incorrectly entered, may claim to be registered or to 
be registered correctly by sendmg to the registration officer 
a claim not later than x8th February or i8th August, and 
the hsts of claomants are pubbshed by the registration 
officer not later than a week after those dates. Notioe of 
objections to the registration of any person whose name 
appears m the electors hsts must be sent to the registration 
officer not later than 15th February or 15th August, or, 
m the case of objections to persons whose names appear in 
the pubhshed hst of claimants, not later than 7th March 
or 4th September. The claims and objections are then 
considered by the registration officer and claimants and 
objectors are given an opportumty of making good their 
case. An appeal lies to the county court from any decision 
of the registration officer on any claim or objection which 
has been considered by him, and there is a farther appeal on 
a pomt of law from the county court to the Court of Appeal 

The registers themselves, after the necessary corrections 
have been made, are published not later than 15th April 
and 15th October in each year, and, as already stated, come 
into force on those dates 

' 1 e naval and militaiy voten (see p 126), with certajn ezceptiona, and 
eleotois who satisfy the TGgistraticai officer that there is a probability that 
by reason of the nature of their oocupation, service or employment, they 
will be debarred horn voting at a poll at elections held whi^the register is 
in force see post, p 146 
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In the oaae of University oonstitnencies, the governing 
body of the University prepares the register and is untitled to 
charge a fee, not exceeding £i, in respect of the r^stration 
of any person entitled to be registered In other oonstitu- 
enoies, all expenses properly incurred by Begistration 
Officers in the performance of their duties in relation to 
registration are a charge upon the local rates, but a contri- 
bution equal to half the expenses so paid is made from the 
Exchequer. 

It mil be seen that a claim to be registered is no longer an 
essential prehimnary to registration, as (save in the case of 
the occupier) it was under the former law Only the person 
who desires to be placed upon the absent voters list has to 
make a special claim for the purpose ^ A statutory duty is 
now laid upon the Begistration Officer to secure the inclusion 
m the register of all persons entitled to be registered, though 
of course any person who has been accidentally omitted 
may still claim to have his name inserted Secondly, it is 
important to notice that there are now two registers prepared 
in each year, instead of one, as heretofore This is an 
essential corollary of a six months qualifying penod, but 
substantially mcceases the expense of registration , and 
hence we see that the State now pays part of the cost 
A man who desires to vote m a parhamentary constituency Conclu- 
mufit first obtain one of the quahfioaticms which have already 
been desenbed If he does so, he mil be duly placed upon 
the register. But he may be subject to diHqiiahfications 
which, il they had heen hnoun to the "Begislration Officer, 
would have disentitled him to be placed upon the register , 
and it has beon questioned how far the evidence furnished 
by the Begistor is conclusive not only upon th& returning 
officer who receives the votes, but upon the Court which 
may have to inquire into the vahdity of elections 
The question toms on the construction of s. 7 of the 35^36 
Ballot Act, which enacts that no one shall be entitled to 

M 

^ NaTBl and military voUub are placed upon the absent votois list wiUurat 
claim, mikss they notice to t]^ oontraiy, or m ngxstered, in pnnttanoe 
of a daim for the pnrpoee, for the canatitoencT^ in which they have an 
actual JBudenca qualification 



L42 


.THE HOUSE OF COMMONS 


[Chap IV 


vote whose name is not on the Begister , that every one 
ahall be entitled whose name is on the Begister, bnt that 
‘nothing m this seotion shall entitle any person to vote 
who IB prohibited from voting by any statute or by the 
oomiDOji law of Parliament ’ ^ 

And this exception to the conolnsiveneBS of the Begistei 
has been interpreted as not referring to ‘ persons who from 
failure in the incidents or elements of the franchise could be 
successfully objected to on the revision of the Begister 
it means persona who from some inherent or for the time 
irremovable quality m themselves have not, either by 
prohibition of statute or of common law, the status of 
parkamentary electors ’ * 

The votes of such persons might be rejected by the 
returning officer, or it accepted by him might be struck 
off at a scrutiny npon an election petition 

Thus an undergraduate of full age who, in default of 
objection, was placed on the Begister of parliamentary 
voters for the City of Oxford in virtue of his residence in 
college rooms, would be entitled to vote. Not so an infant 
undergraduate in a like position. 

§ 8 Mode of Elechon 

The process by which an election is made has been 
described, in its piehminary stages, m an earher chapter 
It has been desenbod up to the point at which the re- 
Effect of turomg officer ® receives the wnt directing him to procure 
Ballot election. As the process of election is now governed 

* S 9 (3) of the Boprenentation. of the People Act, 1918^ ib in substantially 
the same tenns, and provides that nothing in the Act shall confer a nght 
to vote on ady pemon who is subject to any legal incapacity to vote 

■ Stowe V JaUiffe, L R 9 C P 734 

* The fetoming oifioer is the shenff, mayor, or chairman of the urban 
distnct ootinoil, acoofding as the oonstituency is in a county, borough or 
urban distnct, and where the constituency extends to more than one 
admiiustzativa area, such sheriff, mayor ot chairman as the Secretary of 
State may designate In all oases the actual duties ara performed by the 
registration officer as acting returning officer, and he may appoint deputies 
In University constitnencies, the retuming officer is the Vice Chanrellor 
or other similar official In the grouped En^ish UJUTersities, the Board 
of Education select one of the heads of the UniveisjileB compbaing the group , 
in the grouped Scottish Univeraitics, the Vioe-Chaaoellor of Edmbmg^ 
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by the Ballot Act of i872» it is worth noting that the 
changes eff^ted by that Act, apart from details of pro- 
cedure, relate to the publicity (i) of the nominationi (2) 
o^^e poll. Until that date the nomination took place at 
a nnstingB The candidates wore proposed and seconded 
m commendatory speeches, addiessod for the most part 
to a casual crowd, chieHy composed of persons who were 
not entitled to vote The candidates explamed their 
pohtical views, and, if the 'election was contested, a show 
of hands was demanded by the returning officer Wliat- 
ever the result of the show of hands it had no effect on 
the election A poll was demanded on behalf of that 
candidate for uhom fewest hands ucro held up, and on 
the days and at the place fixed for the poll the voters 
announced publicly the name of the candidate for whom 
they desired to vote The disorders of the nomination 
and the possible intimidation of voters who voted openly 
were the evils which the Ballot Act designed to remedy 

The present provisions of the law with respect to the Hulea oi 
conduct of an election depend upon the Farhamentary and 
Municipal Elections Act, bettor known as the Ballot Act, 
of 1872 ^ The returning officer, upon the receipt of the 
wnt (of which a form was set out on page 50}« must give 
notice of the day and place of election, and of the poll if 
the election is contested The Bepresentation of the People 
Act, igi8, now requires all elections at a general election 
to be held on the same day and to ensure this provides that 
the day to be fixed by the returning officer for the election 
shall be the eighth day after the date of the Froclamuiion 
summomng a new Parliament. In the case of a bye^eleotion, 
the election must take place, m a county within nine days, 
m a borough within seven days, after the receipt of the 
wnt. 

The candidates have to be nominated on the day fixed Thenomi- 
for the election The nomination is made in wnting, each 

^ 35 ^ 3 ^ Vict o 33 This Act, which bad since 1872 been le-enacted 
atmoally, waa made permanent by the Repieeentation of the Peopfe Act, 

191S, 0 35 The latter Aot amende the Ballot Act in certain reepeots; imd 
It baa been further amended by the BepreBentation of the People (Ho 2} 

Aot, 1920 (10 A XI Geo 5, o 35) a. 3 
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candidate being proposed and seconded by a registered 
eleotor fur the conatitnenoy ; the names of eight other 
registered electors must be afOxed to the nomination paper 
as assenting to the nomination.^ 

The poll If 'withm an hour of the time fixed for the election no 
more candidates are nominated than there are vacancies^ 
the deotion is then made and the names returned to the 
Grown office m Chancery. If there is a contest the election 
IB adjonmed to a polhng day. In the case of a general 
election^ the polling day in ail constituencies is the same — 
the nmth day alter the day of election, which, as we have seen, 
has to be the eighth day after the Proclamation snnmiomng 
the Parliament. In the cage of a by-election, the poll must 
be fixed by the retunung officer not lees than six nor more 
than eight clear days after the day fixed for the election 
Polhng places are to be fixed conveniently as to number 
and situation by the local anthontias, and the poll is to 
commence at eight in the mormng, and oonolude at eight 
m the afternoon but may, if any of the candidates so wishes, 
commence at seven and oonclnde at nme ^ Dunng these 
hours the voter, qualified and registered as above described, 
can debver his vote at the polhng place of his district 
ballot. A paper is dehvered to bun oontaining the names 
of the candidates, and he places a mark, which be is able 
to do in secret, against the name or names of those for whom 
he desires to vote. The paper is placed in a box ; at the 
conclusion of the poll the polhng boxes are sent to the 
retummg officer at the place of election, the votes are counted, 
and the poll declared The wnt is then endorsed by the 
returning officer with a certificate in the following form — 
I hereby certify, that the membeiB {or member) elected 

for in pursuance of the within-wntten wnt, are (or is) 

A. B of m the county of and C D of m the 

oonnty of 

(Signed) X Y. 

^ To^pteTcat friToloes candidaturcB, each candidate la req^uired to maki 
a depoait of £150. which is forfeited to the Grown if he fails to secure one 
eighth of the total votes polled 

• MeobonB (Houia of Poll) Act, 1885 (48 & 49 Vict lo), as amended 
by the Estensicm of Polhng Honia Act, 1913 (3 & 4 Qea 5, c 6) 
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The wnt thus endorsed is relumed to the eltfk of the 
Crown m Chancerr 

The Act of igiS uitrodnced two impOFt«int novelties m Abi^nt 
the manner of voting at ekotions. An elector may now 
in oertain carcumstances send in his ballot p<»per by post 
or may vote by proxy * He may do the first if he is on the 
abaent voters hat' and has an address m the United Kingdom 
recorded on the list He may do the second if his name is 
on the absent voters list and he has satished th«^ registration 
officer that he \nll probably be at the tune of a pariiamentaiy 
election at sea or ont ot the United Kingdom He appoints 
a proxy tor the purpose, and a proxv paper, unless cancelled, 
remains in force so long as the elector continues to be regia* 
teredmrespect of thesanie qualification and to beontheabsent 
Toters list. N'o person can be appointed a$ a proxy unless 
the wife, husband parent brother or sihter of the elector, 
or unless he Is registered as an elector for a constituency in 
which the elector fur ivLom he act** as proxy w bimsdf 
registered, and no person can vote as a pioxy on behalf 
of more than two absent voters m a constituency, unlcai 
he IB votiiig as one ot the relativ es above mentioned of the 
absent voter. 

In University conatituencies the Ballot Act does not UiuTOimty 
apply. The Act of 191S contJina special provisions witih 
regard to the conduct of Limersity elections ^ the procedure 
m Scotland being slightly ditter* nr from that m University 
constituencies elsewhere In Scotland the voting is by 
sMsss ojf papers ahtf et 

' 7 A 8 Geo. 5, L 64 « .,3 «ab imenHp 1 br the BepresentatLon. of the 
FQop 2 e(No Arr, 192U (10 a. ij. (jeo 5,r 3^), • ^ C^der the Ac® of 1918, 
the i^ht to aend la ballui; hv pent our Limited Cij petsona m the 

XTnited Kmgdom, and during tht ccntiiLiiAnue of the wer ^d twtive monthH 
thereafter, eight days (afterwards extended to eleven) wltt to he allowed 
after the polliiig day dnnng which such ballot papers might atill be leceived 
The n^t to vote hy proxy wa<i also linuterl to naval and military votese 
■ervxQg ahroad in placee specihed by Ord&r in Cunncil, and to nwamen. 

These ptDvisiQiia were repeakvi hy lu A i f r 35, and the law is now 

as stated ul the text 

* Amt,^ 14a 

* jit S Geo 5, c 64, a 36 (1) <tnd Fifth Schedule The poll in the oase of 
a Unirsmty election lasts for hve clay^, or, in hcofland, not less tharf four 
nor mote thso- si^ days 

XU2 f 
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Umversity and returned to him through the post , elsewhere 
University electors vote by the dehvery of a voting paper, 
or (unless the returning officer directs to the contrary) in 
person, or by sending a voting paper to the returning officer 
by post 

The expenses of the returning officer at a parhamentary 
election (other than a Umversity election) are now a charge 
upon the Consolidated hhind ^ 

§ 4 Representation of Minorities and Proporhonal 
Represeniahon 

It IB impossible to pass over the question of the repre- 
sentation of minonties because it has affected in the past, 
and may affect in the future, the questions of the franchise 
and the distribution of seats Tt is, however, a question of 
practical pohtios quite as much as of constitutional la^," 
and an endeavour will be made to state shortly and without 
controversial comment the facta relating to the subject 

Our Parhament was in its origin a representation of 
estates the clergy, the baronage, the commons, The 
commons were alike representative of shire and town, and 
the representation was that of the sum of the local interests 
which the kmghts of each shire, and the burgesses of each 
borough, were bound to promote Changes m the centres 
of Gommeroe and industry and the consequent growth and 
shifting of the population brought with them the need for 
an extension of the franchise and a redistnbution of political 
’ptwui , Vi/ey 'ntuugz/b "wA!n 'rfiso ti 'dinoigb m 
conception of the character of our representation Greater 
ease of commumcation and wider and quicker diffusion of 
mtelhgenoe have tended to efface the distinction of locahties , 
classes and the interests of classes call now to J^o represented 
The wide extension of the franchise gives ground for anxiety 
lest some of the mterests, and most of the intelligence of 

> Repioflentation of the People (Retomixig Offloeia Expenses) Act, 1919 
(9 Geo 5, c 8) Under the Aot of 1918 (s 29 (2)} these expenses vero to 
be met by a parhamentaiy vote, and the House of Commons by refusing 
to vot» the neoesaaiy funds would thus have been enabled to put difficulties 
in tlfe way of a dissolution by the Crown on the adviLe of ministera si'e 
1 12 Pari Deb (H of C ), 5th ser 1354 
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the oommiimty, should he ignored and buried under the 
mass of votes recordetl bv eleetoi*g ^\ho ^ to the poU to 
support candidates of ^hom they kinnv nolbing or httle 
except that they are chosen hy the organization of the party 
Each of our constitucueios for the uiost part, can only 
choose one naan to represent it and the multitude of 
voters needs some guidance and orgam/ation lest a r^^ult 
should be produced a^hich was unsatisfoctorr to the great 
majonty. But organization roar reach a i>oint in which 
aO freedom and vanety of thought is c^tmgmshed in the 
requirement of adherence to a programme of doctrmea or 
of fidelity to an individual The electoi may find that he 
must vote for a man frozi A\hom he differ on many points, 
on pain of bemg represented bv one from T^hom he differs 
on many more. Some means exist othv’^ hA\e been tried, 
and others agam merelj suggested, by which Iho \oice of 
the minonty mav be ensured a hearing 
Several of the reform bills of the last ecntnrj contained 
provisions wiioh uuuld giM' additional noting power to 
the educated or the thrifty man Lord lohn Busaeira bill 
of 1854, for instance proposed to confer the franchise on 
any person who enjoyed a salary of £100 ye^r or an income 
of £10 from Govemmput stock , who paid 405 income tax, 
possessed a deposit of £60 m the saMngfl bank, or was 
a graduate of any imiversity ^ 

No one of these proposals found its \vay to the Statute 
Book, and indeed &ome of them are open to otmous objec- 
tion from their fluctuating character and from the risk that 
thq^ might be created for the purpose of election 
The nght to a yote m respect of a bu^mosa premises 
qualification m addition to that in respect of a residence 
qualification increases the \otf r s electoral po^er by allowing 
him a voice at elections in a locality \vhcre be may be pre- 
sumed to possess material interests arising from the exerase 
of s trade or profession 

Umvecsity representation offers some security that the 

hi^0r education should ha\e some one to support its 

interests in the House of Commons. 

» 

‘ Spflooer Walpole, Hiet o£ Tweniv-^ ivo Yeaw* * 
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Those forms of fnanohise may be mattozs of oonliroverBy. 
16 IS enough to call attention to the fact that they secure, to 
some extent, the representation of interests which might 
otherwise be unheard or silenced. 

The ‘three-cornered constituency’ which existed from 
1867 to 1885 was an institution designed not so much to 
secure hearing for vanous news and interests as to dimmish 
the power of the majonty 

In some large oonstituenoiea returmng three or four 
members each voter had one vote less than there were 
seats to fill. The result of this was the return of one member 
representing the minority, unless the majority was so large 
and so well drilled as to have enough votes, and enough 
orgamzation m the use of them, to be able to wm all the 
seats. 

A plan of this sort, limited to a few large constituencies, 
did nothing to secure vanety of representative character * 
it did no more than make the ordinary mmonty a bttle 
larger, and the ordinary majority a little smaller 

A different method in process and m conception was that 
known as the ‘ cumulative vote a method used m school 
board elections, while school boards existed, between 1870 
Hud 1903 Every voter had as many votes ee there were 
candidates, and might give them all to one candidate, or 
dispose them among the candidates as ho pleased This 
procedure would enable a group of voters to obtain the 
representation of a special line of thought or policy if they 
desired it and wore prepared to combine for the purpose. 

The object of the cumulative vote, in so far as it is based 
on the desire to secure expression for opinions, perhaps ot 
pohtioal importance, which may not be the opinions of the 
majonty in any assignable locality, is more fully earned out 
by the adoption of what was known as Mr Hare’s scheme, 
and by the abolition of local constituencies altogether 

By this process the number of voters would be divided 
by the number of seats, and any person would be elected 
who obtained a number of votes equiJ to the result of the 
division. The voter would arrange several candidates in 
the order of his choice, and his vote would be assigned to 
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the candidate who stood highest on bis list, whose number 
was not yet full. One advantage of the scheme would be 
that a voter would be less liable to the nsk of his vote 
being thrown away. For it may well happen, under our 
present system, that a man may be in a permanent mmonty 
m the constituency of which he fonns a part Another 
advantage would be found m the better chance of recognition 
of exceptional individual ment or of special mteiests or 
opimons. But, as Mr Bagehot very forcibly pomted out, 
the scheme, m so far as its machinery ihd not fall, as it 
probably would fall, into the bands of party orgamzers, 
would give expression only to extreme opinions whose 
adherents could muster {lerhaps one or two oonstituencieB 
For the bulk of the voters would be dnvmi by party managers 
into one of the two party camps beoaubC their gradations of 
c^dmon would not be so strongly marked nor their desire 
to enforce them so keen as to indnoe them to oonstmet 
a variety of constituenoiea, each just off the stnot party 
lines. Where suoh hnes were departed from, the departure 
would he brov#it about by the votanes of an iinpraoticable 
ideal, or by the admirers of the fashionable hero of the hour, 
and a few fanatics and athletes would euhven an otherwise 
commonplace assembly 

The modification of Mr Hare’s scheme, known as propor- 
tional representation, is that which has found most favour 
m this comilry, and of late years has been adopted by the 
Legislature m a numb^ of cases ^ Education authorities 
'Si liuh vcA'uortcreb kn vxb •wm 

elected aocordmg to the pnneiple of proportional representa- 
tion. The Government of Ireland Act, 1920,* made similar 
provision with regard to the Insh Pailiamunts 'But tbe 
Impenal Parbament itself has shown mure reluctance 
in extending the system to its owr body Elections lu 

^ The eadieat example of the offioial uee of the Byetom appears to be the 
BegolatioDB issoed by the Insurance Commiasioneis in 1913 and 1914 with 
nfemce to the elation of insuiancQ coiamitlees undef the National 
Insmaaoe Aot, 191 x see S R and 0 1913, No 1224, and 1914, No 160 

* Education (Scotland) Act, iqiS (8 A 9 Geo 5, 0 48), a 33 

'' liooal Government (Ireland) Act, 1919 (9 & 10 Geo 5, c 19), b 1 ' 

* to & II Geo g, c 67,8 14 (3) Tbe Goveinmenl cd Ireland Act, 1914 
(4 A 5 Qeo 5, 0 go), a 8 (3), aJeo provided for i^portioxial lepraBsutation 
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Umveraity eonfltituoncids where there are two or more 
members to be elected are under the Beprnsentation of the 
People Act, 1918,' to be conducted on the proportional 
representation principle , and it was further provided by 
the same Act that ComzmsBioners should be appointed to 
prepare a scheme under which as nearly as possible one 
hundred members might be elected at a general election in 
the same manner for constituencies m Great Bntam returning 
three or more members But the scheme was not to come 
into effect until approA ^d by both Houses of Parbameut* and 
it failed to obtain such approval m the House of Commons - 
The division of opimon on the subject does not follow party 
lines, and it appears unlikely, until one of the great parties 
has made it part of its programme, that its apphcation will 
be further extended to parliamentary elections The sup** 
porters of the principle, however, coutmue their advocacy 
with unabated enthusiasm, and it remains a living issue in 
the pohtiCB of to-day. 

The system mvoh es two important changes The first is 
the abolition of the single-member constituency, and the 
suiistitution of larger constituencies, uumenoally equal, and 
each returning not less than throe, but preferably five or six 
or oven more, candidates The second is the transferable 
Vide The voter has before bun the list of candidates and 
numbers them in the order of his oh ^ice» A simple calcula- 
tion shows the number of ^ otas necessary for an election, and 
such candidates as secure on the first scrutiny the necessary 
number, as being the first choice of the necessary number 
of voters, are elected at once Next come those who were the 
first or second choice of the laigest number of voters, and in 
the end the five or six members whom the constituency w us 
entitled to elect would be chosen The voter may feel some 
assurance that if the candidate of his first choice did not need 
his support, or was so unacceptable as to be ruled out at the 
beguming, hifl second, or other choices, will profit by bis vote 
He will never be m the position of the man whose vote is 
w^ast^ in a vast majority or a hopeless xmuonty , or m^Iio 

^ 7 & S Geo 5. c 64, B 20 ^ 

* Debate of i3tb May, xgiS , io6 PaiL Deb (H of C.}, 5th ser 63. 
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oseiDato from side to side booanse no candidate, as inay 
happen imdor out present system. sati<;tios hts political 
opinion* 

Proportional representation has hoen criticized on tho 
ground of its difficulty .ind eoniplieation fur afl the 
voter himself is concerned, it is no loss siin]dn than tho 
present system ^ such difficulties as it ina^ )iossoss relate 
to five sttbawpient of the \otea is a maUcr 

exclnsiTely lor the returning ofhciu: and his asf^istants It ir 
reported to ha^ e worked quite smoothly in the elections 
m Scotland and Ireland uh+*re if has been tnod ^ 

We cannot hope for a Parliament winch should mirror 
every phase of pohticaf fei‘hng and if wo could attain to 
such an ideal we ehonld lUeef uilli diKappomtinent, bociiuso 
in an assemblv where no propcHitioii could be accepted 
without abundant qiialificdtion it uoiild ho difficiiK to amvo 
at any conclusions worth reaching But this s^^tom gives an 
excellent chance ftir the re}iro8ent.ation in tnery constituoiioy 
of such vanetiea of opiiunii as had a suhsfantial following 

The practical foim uliich tho difficulty assumes under 
our existing m^y he tontatucly stilted thus — The 

single-member constitueneica may pioduce a \anety of 
representation, but must needs do so by accident ; they 
can only do so when tho Mard or di\ision of toiin or county 
happens lo contain a majonty of i oters of a sjiecial class or 
oharseter In the gi'eat majonty of such constituencies 
candidates are chosen on stncily party linos , and since 
large bodies of nion have some difficulty in coming to 
obuolusions, the^ ctinihdatcs of odch side are selected by the 
really eager or extroinc* rtprt*scutaUvea of Odch party m the 
division. 

The electors of such a coiistituoncj can only ^ ote for one 
candidate They must choose between two, and each ono 
of the two may bo the nommeo of the most zealous and 

» The Order in (’ounc il (S R i O 191 S, No 134S) made under the Act 
of 1918, which preaenhes the method of conducting University elostions, 
^owB clearly by means of illiiBtTati\ e examples how the system opeijitee 
An aocDont by Mr. J K YVillmms, K C , of the growth oi the Bystem in 
foreign cotintneB,^with a bihlrngniphx, Mill lie found in tho Journal of 
Comparative liegislation for January 1921 
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unoompTomismg mdxnbera of the two political partieB. It is 
vety possible that to a great xnany electors the two candidates 
are alike distasteful. Man of independent judgment may 
not care to vote for a candidate whose obief recommendation 
IS that under no oiroumstanoes will he withdraw his support 
from a given statesman, the leader of his party ; or that he 
accepts with imphoit faith a set of dogmas or a scheme of 
proposed legislation drawn up by active party managers. 
Yet if they do not vote for such a candidate they must vote 
for hiB opponent, whose opimons may be yet more distasteful 
to them, or else they must cease to exercise the privileges of 
an elector. The advent of a third candidate, usually from 
outside the two great pohtioal partieS, tends rather to confuse 
the issue than to increase freedom of choice 
eomiiiaiy. It IB not desirable that pohtiOB sbonld fall entirely into 
the hands of party organizers, as may not impossibly 
happen under our system of single-member oonstituenoies , 
nor 18 it well that the voter’s choice should be hmited to 
an alternative of political extremes The question resolves 
itself into a choice of nsks — ^the nsk lest party disciphne, 
which in a large dehberative assembly is practically necessary 
for the transaction of business, should be too far relaxed 
by the representation of opinions on a graduated scale , 
and the risk lest party organization, drawn too close, should 
exclude from pohtioal hfe practical men who do not care 
to see opmions pushed to their logical results, and indepen- 
dent man who hke sometimes to make up tbeai own mmds 
on the questions of the hour 
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Shotion IV 

PRlYtLEGBS OF THE HOUBE OF COUMONS 

The pnYilegefl ot the Houee of Commons exist chiefly for 
the mamtenanoe of the digmty and the independence of 
that House The rules of i\faich they consist are not readily 
asoertainable> for they only obtain legal deiimtioin when 
they are cast m statutory form, or when a conflict between 
the House and the Courts has resulted in some question of 
pnvilege being settled by judicial decision 

Statute law and judicial decision m dealmg with this 
subject are almost entirely concerned with the hmitation 
of the prerogatives of the Crown m favour of the House of 
Commons, and the limitation of the privileges of the House 
of Commons in favour of the Courts, and of private rights 

The Farhament Act has now to a great extent defined, 
and has materially enlarged the pnvileges of the House of 
Commons m respect of finance , but tins is a matter which 
oonoems the relations of the two Houses, though the pubhc 
IB affected indirectly by the mcrease m the pohtical power 
thus acquired by the House of Cohimons and by the 
Government of the day The topic must be referred to m 
a later chapter* This section dr^als with the relations of the 
j^nvileges of the House of Commons to the King, the Courts, 
wd the pubhc. 

jRist, in order Co simplify wfiat follows, it is necessary 
to state that the House pussosbes certain ofiicors for the 
general conduct of its busmoss , that through those oifioers 
its pnvileges are enforced, and onforoed by procesS of which 
the course has been discussed, and the validity admitted by 
Courts of Law. 

Next, we come to the pnvileges themselves Of these, 
some are specifically asserted and demanded of the Crown 
at the commencement of every Parbament Threq^ deal 
more especially with the relations of the House and^ the 
Crown — the privilegeB of free speech, of access lo the Grown, 
and of havuur the most favourable construction put upon 
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all their prooeedings One deals with the relations between 
the members of the House and other subjeots of the realm — 
the privilege of freedom from arrest 
Pnvilegon But there are other privileges not specifically mentioned 
mandtd ocoasion, though regul^ly asserted and onforoed by 

the House* These are, the^ght -to provide for the due 
constitution of its own, body, thoHight to regulate its own 
proceedings, and thought to enforce its privileges by fine 
or impnBonment, or, in the case of its own members, bv 
expulsion 

Disputes Lastly, we come to the questions of dispute which ha^ e 
mJlwcTnti between the House and the Courts, and ju some of 
Courts these it would seem that the Houb5 has begun with a iius- 
conception of the limitations on its undoubted priMliges, 
and has then endeavoured to cure its error by an ar)jitrary 
assertion of exclusive right to define its privilege , in other 
words, to assume to itself what pnvih^ges it pleased 
Thus the House has disputed the legality of a legal act 
as in v Wlnte,^ mid treated such an act as a con- 

tempt , or has endea\ cured to logalizc an illegal act, as iii 
Stockdnle v Hnfjsard ® ^\ hon the right to do these things 
has been disputed, the House has trir^d to settle the question 
off-hand by a resolution that privilege covers the case, and 
that no Court has jurisdiction to discuss the legality of 
anything which its vote has ordered 
This IS the issue on which the conflict has turned between 
the House and the Courts It is safe to say that the Courts 
have won the day 

Rules as to The Only other question of importance is compar.itn cdy 
ment''* techmcal It relates to the power possessed by the House 
to commit fox contempt, without assigning any" oause, 
or any cause at all, m the warrant of oonmutuioiit, or in 
the return to a wnt of habeas corpus. 

§ 1 Officers of Uie Uouse^ and procedure for Cmiempi 

A consideration of the pnvileges of the House of Commons 
needs some preliminary words as to the position and dutus 
of the jSpeaker, by whom these pnvileges arq, claimed and 
> 2 Lord Raymond ■ 9 A ^ E i 
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through whom they aro enforced , and as to the machinerv 
which the House poasesses for recording its proceedings and 
for putting its pn^ ilcgea into effect 

The history of tho office of Sp(*akei Ima lieen written The 
elsewhere,^ and needs but a bnii notice hero It is plam 
that the Commons must fiom the time that tlioy sat apait 
from the Lords have needed a spokesman to be their medium 
of conunumcation with the Crown At any rale, from 1377 
there is an unbroken succession of Speakers, described in 
those days as ‘ prolocutor ‘ pourparlour , or * parlour et 
pioouratonr * Inasmuch as tho Speaker wa^ cliosen quite 
as much for these purposes of eominuiiication as for the 
mamtenance of order w^tlim the House, tho Ciown claimed 
and exercised a \irtual right of selection, and the Speaker 
was quite as much the mouthpiece of the So^erelgn as of 
the Commons 

A conSiot, conducted with a good deal of spirit on both Hisreia 
Bides, arose between Cliarles II and tho newly elected 
House of Commons of 1679 on tho nght to choose the 
Speaker The King declined to accept hir Edward Seymour 
whom the Conmioiis had chosen and who presented himself 
for the confirniaiior) of bis appointmeiit , tho Chancellor 
desired the Commons to go back and cliooso some one else, 
and on retummg to llieir House they weio informed whom 
the King wished them to choose Thev deohned to accept 
the royal nominee, and after a conflict of some days’ duration 
a compromise was arri\od at, Soymoui was passed over, 
and a Spealtei presented who was tho mdepoiidcnt choice 
of the Commons From tins time forth the nght of the 
Commons to choose their own Speaker was not contested 
by the C’rowu, but for many years aflei, the Spcal^er habitu- 
ally held a go^jemment office Speaker Onslow * gave up 
the office which he held nearly midway through his tenure 
of the Speakership, in 1742, and thenceforth the practice 
was diBoontinued 

The Speaker, however, remained an actnc party poh- 
tician Addington left the Chair to become Pnme Miiuster. 

* Pomtt, Tho^Unroforni^d Home of Cuninioiui« vol i, ohapa x\i, vxii 

* Oiulow was Speaker from 1727 to 1761 
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Abbot spoke in Coiznjmttee on controversial measurea, and 
took the opportunity, on presenting the Appropriation Bill 
at the bar of the House of Lords in 1813, to review the 
work of the session and to dehver an impassioned harangue 
against Boman Catholic emancipation Abbot’s conduct 
was the subject of severe ontioisxn m the House » and bis 
successor, Manners Sutton, when he intervened m debate, 
did so with some apology for his action. But Manners 
Sutton, though admittedly an excellent Speaker, was an 
active pohtioian outside the House , and the Commons 
by rejecting him at the commencement of the Farha- 
ment of 1835 made it plam that they desired to see 
the Speakership dissociated from, party pohtics This 
principle has been uniformly adopted by the lengthening 
hne of distinguished men who have occupied the Chair 
smoe Mr Shaw Lefevre was chosen Speaker in 1839, 

Hib The forms of election have vaned little since they were 

election . virtually settled early m the fifteenth century For more 
than a hundred years the Speaker-elect m presenting 
himself for the approval of the Grown has ceased to ask 
that some worthier choice than himself should be made , 
and in the demand of pninleges some othei changes of no 
great moment have taken place. 

The office is one of high dignity, and by an* Order m 
Council of May 30, 1919, ranks next after that of the liorj 
President of the Council ^ 

hisdutiecH The duties of the Speaker are threefold. He is, firstly, 
the spokesman and representative of the House , as such 
he demands its privileges, communicates its resolutions, its 
thanks, its censures, its admomtions He issues warrants 
by order 4)1 the House for the commitment of offenders 
against its privileges, for the issue of writs to fill vacaucius 
among its members, for the attendance of witnesses, or tlie 
bringing of offenders to the bar for rebuke or sentence 
The symbol of bis office is the mace which is laid before 
him on the table when he is m the Chair, and which, borne 

^ The order cl preoedenoe now le — Arohbishop of Oanterbnry, Lord 
CbanodUor, Afohbiso^roof Yoi^ Ftime Minister, LoiU Chanoellor of lieland 
Lord Piesident, Speaser Until 1910 the Speaker by an ^ot of 1689 had 
nreoedance neact after the peers of the malm, brace the titJo Fjmt 
Ckmimraar '• 
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hj the Seijeant-at-anns, acoompanies him wherever he goes 
in hiB capacity of Speaker 

Secondly, the Speaker is required under the provisioiiB 
of the Parhament Act to discharge duties of a judicial or 
interpretative character. 

Under section i (2) of the Act he has to decide when 
a pubho Bill is a Money Bill, that is, a bill which contains 
* only provisions dealing with all or any of the following 
subjects, namely, the imposition, repeal, romission, alteration, 
or regulation of taxation , the imposition for the payment 
of debt or other financial purposes of charges on the 
Consolidated Fund, or on money provided by Parhament, 

appropriation, receipt, custody, issue 0 ^ audit of accounts 
of pubhc money , the raising or guarantee of any loan or 
the repayment thereof , or subordinate matters incidental 
to those subjects or any of them ’ 

The words * taxation , ‘ public money’ a-nd ‘ loan ’ do not 
include taxation, money, or loan raised by local authorities 
for local purposes and the duties of th© Speaker are con- 
fined to the interpretation of Bills relating to impenal 
finance , but their importance is great 

A decision of the Speaker that a BiU contained matter 
which brought it outside the defimtion of a Money Bill 
would at the same time bnng it outside the range of the 
drastic procedure which the Act provides for Honey Bills. 

Having come to the conclusion that the Bill is a Money 
Bill within the meaning of the subsection, the Speaker 19 
required to endorse upon the Bill when it goes up to the 
House of Lords, and again when it is presented to the King 
for his assent, a certificate that the BUI le a Money-Bill, and 
before givmg the certificate he must consult, if practicable, 
two members to be appointed at the beginning of each 
Bession from the Chaimien's Panel by the Committee of 
Selection ^ 

* The Committee of Selection, a body of eloveP membera ohoaen Jjy the 
House et the commencement of each Session, appoints the Chsumen and 
Committees for pnvate bills, nonunatoe members ^ etanding Committees, 
and a chairman's panel for these CommitteeB This should be distm- 
gnished from the Bpeakei's panel of members ^bo may take the chair 
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Import- The decision of the Speaker on a question of this naluro 
may be of great pohtical importance to the Government of 
the day, for a Money Bill can be presented for the Royal 
Assent vnthin one month after it has been sent up to the 
House of Lords, whereas if the Speaker hold that it is not 
a Money Bill, the Lord*! might delav it for two years from 
the date of its second reading in the House of Commons 
The Speaker, therefore, is not merely called upon to assert, 
as heretofore, the pn^nleges of the Commons, he is required 
to interpret an Act which limits the privileges of the Lords 
And since his interpretation, if unfa\ ourable to the conten- 
tion of Ministers, might upset their scheme of legislation for 
the Session, the risk of bringing the Speaker’s office into 
tho region of party pohtics cannot be ignored ^ 

Other Under section z (3) of the Act when a Bill which Iind been 
passed by the House of Commons and rejected by tho House 
of Lords in each of three snooessive sessions is presented 
for the Royal Assent, tho Speaker gives a certificate that 
the requirements of the section have been comphed with, 
and certificates as to the identity of the Bill, when amend- 
ments are made on which both Houses have agreed, or 
which are formally necessary owing to lapse of time 
Chatman Thirdly, the Speaker is the chairman of the House, 
and in that capacity he maintams order in its deliale^i, 
decides such questions as may anse upon points of order, puis 
the question, and declares the determination of the House 

The Chair- But the Speaker does not act as chairman when tho 

House goes into Committee The Chair is then taken b> 
toes the Chairman of Ways and Means, who 19 chosen at tho 
commencement of each Parhament for the purposes of the 
Committees of Supply and Ways and Means^ He is appointed 

by the leader of the House moving ‘ that Mr take the 

Chair * A deputy-chairman is appointed in like manner 
The chairmanship of other committees of the whole House 
““ 18 provided for by a panel of five, chosen for that purpose 

m Committee of the whole Houae, at the requoat of the Chainnan of Com- 
mitteea Standing Orden, 4S, 49, i (q) 

» Thia IB recognized m Lord Bryce’s Report of the ^Second Chambci 
Coaieraaca igiS, Cd 9038, p 14 , and eoe posi, pp 250, joS 
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by the Speaker, who act as temporan^ chairmen when 
reqaoBted so to do by the C'hairmaii f>f W m s and Moans 

The Chairmanship of Wavs and ifeaiib is a stnctlv party 
appointment, and changes ^ith o\ erv chiiiigo of government 
So does the office of depute -chairman It is to the credit 
of our public life that the rulings of these otheers, who are 
constantly confronted with difficult points of order and 
of const ruction, are accepted hv their opponents 'With the 
assumption that the Ghaimnin at anv rate desires to be 
impaiiial. 

Difficulties have arisen for ant ot pro^ ision for aupply- 
mg the place of the Speaker if he should bo temporarily 
disabled by lUness or accident from discharging his duties 
But these are no'w met hy 'standing Orders of the House, 
passed with the appio\al of the Crown If the Speaker 
IB unavoidably absent the clerk informs the House and 
the Chairman, or m his absence the Doputv- Chairman, of 
Ways and Means performs the dutn^ and exercises the 
anthonty of tlio bpeakni , ^ and dimug the daily sittings 
of the House which are now continmm*^ throughout their 
duration, the chairman or dt put \ -chairman mav tempo- 
rarily take the place of the Speaker when requested to do 
80 by him, 2 while the Deputy Speaker Act 1855,' pro\idea 
for the validity of acts requiiod bv law to bo done bj the 
Speaker, but done on such occasions by the Deputy-bpeaker 

The Speaker is appointed afresh at the commencement of 
every Parliament It is rare that the appointment should 
be made the subject of a party division , but, as a mattoi 
of fact, whene\-cr the ollicofallb vacant duruig the existence 
of a Parhament, the new speaker is the nominee of the 
party which possesses for the time a majority m the House 
The Government of the day take steps to ascertain whose 
name is hkely to be most acceptable to the House, but the 
choice IB that of 'the House itself, and is always made on the 
motion of a private member ^ W hen a new Parliament 
meets, the House of Commons, after being summoned to the 

I Stozidmg Olden, 81 ^ Hud i (q) ’ H & 19 Vict a 84. 

* Pari Deb 5th aer 317 , speech of the leader of the House (M^ A 
Chamberlain) at the election of Mr Sjieaker Whitl^ un 27111 Apnl, 1921 


Deputy 

Spraker 


Speaker's 
rontinuity 
uf office 



160 


THK HOUSE OP COMMONS [Chap IV 


ThfiClsTk 
of the 
Houae 


TbeSer- 

jeant^t 

arms 


bar of the House of Lords^ is desired by the Lord Chancellor, 
on behalf of the Grown, to choose a Speaker If a vacancy 
in the Chair should oocur while Farhament is sitting, 
a minister of the Grown who is a member of the House of 
Gommons acquaints the House of the King’s desire that they 
^ould choose a Speaker. Eithei party is capable of pro- 
ducmg men qualified b^ond reproach to fulfil the duties of 
the Chair, and the Speaker of the last Parliament has been 
accepted by the next without opposition since 1835 The 
need of unpartiahty created by the judicial duties of a chair- 
man makes the House shrink from mvestmg the Speakership 
with the character of a party appointment 

The Speaker, the great officer o\ the House, may change 
as Parhaments change * he may lose his seat m the Hou^^e 
at a general election, or be rejected as Speaker by the majority 
of a new Parliament But under him there are subordinate 
offices which are not affected by dissolution of Parliament 

The holders of these permanent offices are the Clerk of 
the House and his assistants, the Serjeant-at-arms and his 
deputies, and the Chaplain 

The Clerk oi the House of Commons has for bis principal 
duty the record of the proceedings of the House The 
Crown appoints him by letters patent under the Great Seal 
he IB techmoally styled ’ Under-clerk of the Parhaments to 
attend upon the Commons as distingmsbed from the Clerk 
of the House of Lords, whose proper title is ‘ Clerk of the 
Parhaments He signs all orders of the House, endorses 
the bills sent or returned to the Lords, and reads whatever 
IS required to be read in the House. But bis chief duty is to 
enter the proceedings of the House, and from these to pre- 
pare the journals, of the nature of which there will be more 
to say later on.^ He has two assistants, clerks appointed by 
the Ctowci on the nomination of the Speaker, and removable 
only upon an address of the House.^ 

The Serjeant-at-arms enforces the orders, as the Clerk 
records the proceedings, of the House Ha too is appomted by 

* Post, pp 173-177 * 19 & ^ Viot, c 1 
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letteifl patent nndor the Great SeaL He la the attendant of 
the Speaker when Parliament is sitting , when it is not 
sitting he may be called upon ‘ to attend his Majesty 
person.* 

Inside the House hiS duties are to attend the Speaker 
entenng and leawg the House, to keep order m its pre- 
emotfl, to bring to the bar of the House persons who are 
Bummoned to attend there^ or to introduce to the bar persons 
who are entitled to make cominunioations to the House. 

Outside the House he is charged with the execution of 
warrants issued by the Speaker in pursuance of an order 
of the House for bringing persons m his custody to the 
bar, for retaining them jn his charge, or oomniittmg them 
to such place of detention as the House may order 

The process by which the House enforces its privileges 
IB by order to attend at the bar, or by order for the Speaker 
to issue a warrant for bnnguig the person summoned in 
custody of the Serjeant, or by a like order for warrant of 
commitment for contempt The powers of the House m 
this respect were described by Parke B m Hoiuard v. Gossei ^ : 

* The House has power to institute inquiries and to order the 
attendance of witnesses, and, m case of disobedience (whether 
it has not even without disobedience we need not inquire), to 
bnng them in custody to the bar for the purpose of examination 
And, secondly, if there be a charge of contempt and breach of 
pnvilege, and an order for the person charged to attend and 
answer it, and a wilful disobedience of that order, the House has 
undoubtedly the power to cause the person charged to be taken 
into custody and to be brought to the bar to answer the charge < 
and further, the House, and that alone, is the proper judge when 
these powers or either of them arc to be exercised * 

D 

And, in construing warrants issued m virtue of these 
powers of the House, the rule was held to apply * that 
nothing shall be intended to be out of the jurisdiction of 
a BupenoT Court, but that which specially appears to be so.’ 

The powers here referred to will require further discussion 
and illustration, but this brief statement of their ohai^ot6r 

^ For the offioer;^ of the Hou^e, ve May, Farl Practice (isth ed ), oh yii 

* lo 0 B 4SJ 
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ijii the mode of thoir exerdse may make it easier to under- 
Btand the mtervemng matter which has next to be discnBBed 

§ 2. PfwUeges of the House demanded by (he Speaker. 

The pnvilegeB of the House of Commons are claimed at 
the oommenoement of every Parbament by the Speaker 
addressing the Ixird Chancellor on behalf of the Commons 
They are claimed as ‘ancient and nndoubtedi’ and are, 
through the Chancellor, ‘most readily granted and con- 
firmed ’ by the Grown 

The praotioe of claiming these pnvileges tv as of gradual 
growth At first the Speaker claimed privileges for himself 
only and as early as the reign oft Henry IV demanded in 
general terms that he might be allowed to inform the Kmg 
of the mind of the Commons, and that if he made any error 
m his oommuiucation he might have leave to correct himself 
by reference to the House 

In 1536 there is a defimte demand of access to the Crown, 
in 1541 comes the demand for freedom of speech, and m 
1554 for freedom from arrest, together with freedom of speech 
and of aecesa The journals dunng the reign of Elizabeth 
record for the most part a demand for ‘ ancient hberties 
or a use by the Speaker of ‘ ordinary ’ or ‘ accustomed ’ 
petitions From other sources^ we ascertain that these 
included the three claims first made together in 1554, and the 
practice seems to have become regular by the end of the 
sixteenth century. 

The privileges claimed of the Crown by the Commons arc 
first expressed generally as ‘ their ancient and undoubted 
rights and pnvileges ’ , and then ‘ particularly that thou 
persons might be free from arrests and molestations , tliat 
they may enjoy liberty of speech m all their debates , may 
have access to His Majesty’s royal person whenever occasion 
shall require , and that all their proceedings shall recen e 
from His Majesty the moat favourable construction ’ 

So the House asks for three things, freedom of the 
peisun , freedom of speech ; and certain rights of a meiely 

* Pollard, BToluUon of Parliament, p 126 
^ D'Ewea* Journal, pp 65,66, 
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formal oharaoter These last adnut of bnef treatment, 
and we will take them first , then we will deal with freedom 
from arrest and freedom of speech , then with certain 
pnvileges not expressly demanded by the Speaker , lastly 
’ with the hmitation of pnvilege by Courts of Law 

(a) Formal Privileges. 

The Honse has asked for, and is entitled to, liberty of 
speech in the matter and manner of debate * it is merely 
by courtesy that it asks to have the best constniotion put 
upon its proceedings. 

The nght of access is one which the House enjoys collec- 
tively, when an address to the Crown is to be presented by 
the Speaker, and is thus distinguishable from the nght of 
each mdividnal peer, as an hereditary counsellor of the Crown, 
to have audience of the Bo\ ereign But the House can com- 
municate with the Crown through such of its members as are 
Fnvy Conncdlors, and can have access to the Sovereign m 
that capacity , in fact the pmilege is only important as a 
mode of giving emphasis to any communication wluch the 
Commons may desire to make to the Sovereign 

The other two pnvilegeft specially mentioned aio of great 
piaotioal importance and confer ngbts, not only against 
the Crown, but against the public 

(b) Freedom Jroin Arrest 

The first of these is freedom from arrest for the persons 
of members diim\y tie rimtinuanee nf eeswmv ^nd for icirtv 
days before its commencement and after its concluaion 

The object of the privilege was doubtless to secure the 
safe amval and regular attendance of members on the scenej 
of their Parhamentazy duties the privilege itself may* 
perhaps relate back to the Saxon rule that such persona 
B8 were on their way to the gemot were m the king’s peace. 
It never was held to protect members from the consequences 
of treason, felony, or breach of the peace. In 1763 both 
Houses resolved, m the case of Hr Wilkes, that it did not 
extend to the writing aud publtshmg of seditious hbels, and 
smce that time the rule has been considered settled that 
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‘ pnvilege is not olaimable for any mdiotable offenoe ^ ’ 
Not does pnvilege proteot a member from being oommiited 
to priflon for contempt of Court A committee of pnvileges 
was appomted to deal mth the case of Mr Long Wellesley in 
1831 : he had taken a ward in chancery^ hiB own daughter, 
out of the junsdiction and had been committed for contempt 
by the Lord Chancellor, Lord Brougham The committee 
reported that bis claim of piivilege ought not to be admitted 
A senes of cases ^ smce that date has confirmed the opinion 
expressed by the Committee of 1831 

Bui within the limit of mvil oases the pnvilege was made 
a cause of hardship to suitois, for not only was the member’s 
person protected from arrest and his property from legal 
piocesSt but rights of action were held in abeyance, since 
proceedings could not even be commenced against a member 
or his servant 

The history of legislation on this subject may be bnefly 
noted In 1603 arose the case of Sir Thomas Shirley, 
a member of the House, who had been impnsoned in the 
Eleet The Commons sent their officer to demand his 
release, and on a refusal committed the Warden of the Fleet 
to the Tower for contempt Sir Thomas was after some 
time released, and thereon the Warden was reprimanded by 
the House and was also set free. But a Statute w^as passed 
(I Jac I, c 13) which was the first legislative reoogmtion 
of this pnvilege, and was also some protection to the suitor 
and to the keeper of the pnson. It provided that the suitor 
should not lose hia nght'*'o£ action because he had once 
taken his debtor m execution, but that the right should 
revive after the privilege had expired It further provided 
that the officer releasing a prisoner from arrest on claim of 
privilege should not be charged in any action for allowing 
hiB pnsoner to escape. 

A practice came mto use, not long after Shirley’s case, 
of staying proceedings by a letter from the Speaker, in 
actions commenced against members Not merely arrest of 
the* person, but distress of goods and the taking of any 

* SesB paper, 1831 (114) 

* See cases ooUeoted m Hay, Pori Practice (ed I2),*pp 116 ^aeq 
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proceedings at all m an action agaixist a member was 
regarded as a breach of privilege, nnless the member con- 
sented to waive his nght ; and a member’s servants were 
held to be ooverad by the prnilage of their master 

To remedy this hardship on suitors, it ^as enacted m Remedies 
1700 (12 & 13 Will. G 3) that amts might be commenced 
against members and their servants in the pnncipal courts 
of law and equity dunng a dissolution, a prorogation, or 
an adjournment for more than fourteen days, and that 
during such times judgment might be given and goods 
taken m execution 

The Act 2 & 3 Anne, c 18, provided that penalties and for- 
feitures against privileged persons employed in the revenue 
or m any ofS.oe of pubho trust, should not be stayed on ground 
of privilege , and ii George II, c 24, extended the effect of 
the Act of Wilham III to proceedings in any court of record 

But the privilege was not reduced to reasonable hmits 
until 10 George HI, c 50 This statute allowed any action 
or smt to be commenced and prosecuted, at any time, against 
members and thoir servants and no process theieupon 
was to be stayed by reason of pm ilege , only the persons 
of members were privileged from aneat and impnsonment 

Thus the members’ servants entiiely lost their immumty, 
and the members themselves only letained the pnvilege of 
freedom from arrest for a penod which uas said to extend 
to forty days before and after the meeting of Parliament 
This penod uas long unsettled by statute or judicial deci- 
sion, though it was generally assumed to include, as well 
the duration of a Parhamont, as the forty days before and 
after a Parhament sat It was hold in Mr Dunoombe’s 
case ^ that long custom, though unexplamed, had thus fixed 
the extent of the immunity. The explanation does not 
seem very difficult The pnvilege was designed to secure 
the protection of a member ' eundo, morando, et exinde 
redoundo ' , the old notice of summons reqmred in Magna 
Charta was forty days, and this penod would therefore be 
supposed to cover the utmost time required by a member 
for coming to p Parliament and returning homo 
' Gaudy Y DvneomU^ 1 £xofa.430 
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It should be added, that privilege of Parliament operates 
to take a member out of custody if he is elected while m 
custody, always supposing that he is not in custody for an 
indictable offence or for contempt of Court 

The Speaker continued to mclude estates of membeta lu 
luB demand for pnvilegee until the Parliament which met 
in 1857, their aertants until August 1892 

Akm to the pnvilege of freedom from arrest is the privi- 
lege, now always waived, of resisting a subpoena to attend 
as a witness * , and the pnvilege, now confirmed by statute ■>, 
of exemption from liability to serve on juries 

By s, 128 of the Bankruptcy Act, 1914, if a person having 
privilege of Parliament commits an act of bankruptcy, he may 
be dealt with under the Act m hke manner as if he had not 
such pnvilege 

(c) Freedom of Speech. 

This privilege, though oUijmed as resting upon the ancient 
custom of Parliament, has been confirmed by judicial and 
legislative sanction on divers oooasions 

In 1397 the Commons adopted a bill laid before them bv 
one Haxey to reduce the charges of the royal household. 
The King rebuked the C>oiniaonB for discnasing such matters, 
and demanded the name of the introducer of tho bill The 
House gave up the name of Haxey with many pxpressiona 
of regret for his conduct He was condemned m Parhameiit 
as a traitor, ond was saved from death only by the inter- 
position of Archbishop Arundel * 

In the first year of Henry IV, Haxey petitioned the King 
for the reversal of this judgment, as being ‘ encontre droit 
et la curse quel avoit'este devant en Parlement and it was 
reversed ^Jy the Kmg with the advice and assent of tho 
Lords spiritual and temporal *. 

> 74 Com Joum. 44 . 75 Coo Joum 230 It also oontinuoi for fortv 
days after the imetmg of fariiuuent, even though a prorogation or diaaolii 
^ intervenes, end even though the memher u not a member of tho new 
Ftoli&ment lU Anglo^FTe/nch Qo operaitt« SotsieUi, 14 Ch D 

* May, PapJ Pra€tice(ed 12), 111 

1870(33 54 Vict o 77), e 9 

* Hiuey would 8e«m to ha-vo bean a dencal proctor attending under the 

olftuse See Stubbs, Const Hi^it 11 (5th ed-) 516, footnote 2 

* 3 Hot Par 430 
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This amounted to a judicial recognition of the privilege 
by the Crown and House of Lords , and the Commons 
farther petitioned the King on their own behalf to reverse 
the judgment ‘ si bion en acoomplissement de droit come pur 
salvation des hbertes de les ditz Communes K* The King 
assented to their petition, and the judgment was held to bo 
‘ wholly reversed, repealed, annulled and held of none effect * 
In Strodo’s case a prosecution was commenced in the 
stannary Court agamst a member who had introduced 
certam bills for the regulation of the tm mines in Corn- 
wall. He was fined and imprisoned , and thereupon an 
Act was passed declanng that not only as regarded Bichard 
Strode, but as regarded members of that or any future 
Parliament, legal proceedings * for any bill, speaking, 
reasoning, or declanng of any matter or matters con- 
cerning the Farhament> to be communed or treated of, 
should be utterly \ oid and of none effect - ’ 

Yet the Tudors and the first two Stuarts wore strongly 
disposed to hmit the freedom of spt^ooli and matter of 
dehberation in Parhament Members w'hoso speech in 
matter or mamior was obnoxious to the Court wwe sum- 
moned before tho Council, committed to prison, or forbidden 
to attend Parhament till further notice And the royal 
view of tho extent of tho privilege 10 thus defined by tho 
Lord Keeper m reply to the Speaker s petition ‘ Privilege 
of speech is granted, but you must know what privilege 
you have , not to spoak every one what he listeth or what 
eometh in his bram to utter that , but your privilege is, 
aye or tio Wherefore, ilr Speaker, Her Majesty's pleasure 
] 8 , that if you perceive any idle heads that will not stick 
to hazard their own estaies . which will meddlp with re- 
formmg the Church, and transforming the Commonwealth, 
and do exhibit any bills to such purpose, that you^receive 
them not, until they bo viewed and conbidored by those 
who it is fitter should consider of such things and can betler 
judge of themj^ ' 

* 3 Rot Par 434 “ 4 Hen 8, c 0 * 

* 4 Pari Hiflt ]4i9, and €k>bhett, Pari Hifai 1 870, and see Prothero, 
Statutes and Constitutional Dooumente, pp i ifi-i 26 

* Cobbett, Rsrl Hut 1 862 , but see English Hist Ranair, vol 31, p 128 
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The hne taken by the Tador and Uttiart sovereigns on 
this question of fieedom of speech shows that the House 
had to struggle not merely for latitude of discussion, but 
for the existence of its initiative in legislation and in dehbeia- 
tion« The Crown maintained and the House denied that 
the Commons were summoned merely to vote such sums 
as were asked of them, to formulate or to approve legislation 
or topics of legialatiou submitted to them, and to give an 
opimon on matters of pohoy if, and only if, they were asked 
for one A standing protest against this contention on the 
part of the Crown survives m the practice, at the beginmng 
of every Session, of reading a bill for the first time before 
the King’s Speech is taken into consideration K 

The proceedings m the King’s Bench against Bhot, Hollis, 
and Valentine for seditious speeches in Parhament, and for 
an assault upon the Speaker, are the last instance of legal 
proceedings being taken against members of the House 111 
contravention of their pnvilege of free speech A conviction 
was obtained against these men upon the charges made 
against them, but in the following reign the judgment 
was reversed m the House of Lords upon wnt of error 
One cause of error stated was that words spoken in Parlia- 
ment could only be judged m Parhament and not m the 
Kmg’s Bench , another was that two offences were dealt 
with by the judgment of the King’s Bench, the assault on 
the Speaker, and the utterance of seditious words m 
Parhament; and it was alleged that even if the assault 
was proper to be dealt with by the Court of King's Bench, 
the words spoken in Parhament' could not be dealt ^vlth 
out of Parhament^ 

The CqmmoDs upon this occasion thought it well to 
resolve that the Act of Henry VIII was not a special Act 
passed for the benefit of Strode, but a general Act declanng 
and confirming the existing pnvileges of the House. 

I'lually, I Will & Mary, s 2, o. 2, enacts * that the freedom 
of speech and debates or proceedings m Parhament ought 
not tb he impeached or questioned m any Court or place 
out of Parhament ’ 

* AnU,p- 67 


* 3 state Tnals, 2^ 
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^ But ihon^ we find no instances after the Bevolution of 
piooeedings taker in any Court at the instance of the 
exeoative lor words spoken in Parhament, yet the free 
speech and action of members was not unfroquently inter- 
fered with, m the ca^e of such as had any office or 
coznzniBSion to lose, by a minister like Walpole or a King 
hke George III. It is true that Walpole was trying to 
ete&te party goveramejit by an miserupczlous exercise of 
party disoiphne , and that George III wanted to destroy 
party government by an equally unscrupulous use of royal 
influence , but each 'wanted to get liia own way, and to do 
BO at the expense of freedom of debate 
« It is a necessary result of party go\emment that a 
minister should cease to bold pohtical office if he votes 
against his party in matters which the leaders of the party 
do not regard as open questions No injustice is done, nor 
any privilege infringed by the dismissal from office of one 
who has taken office on the terms, not perhaps precisely 
stated, but none the leas clearly understood, that lu Parha- 
ment be will act in accord with those other ser^ ants of the 
Crown who are responsible for the policy of the country- 
But an officer in the army or the navy does not hold his 
commission on the terms that if he sho^d sit m Parliament 
he will support the Kings mimsters. Nor does the Lord 
Lieutenant of a county hold office on these conditions To 
take away such offices tor speech or ^ ote in Parhament is 
an invasion of privilege But neither Walpole nor George III 
were disposed to brook opposition in Parliament from those 
whom it was m their power to pnmsh. The case of General 
Conway in 1764, which was the last of the kind, will 
suffice for illustration For opposing the mmistry of 
George Grenville on the question of general warrants, he 
was dismissed from the King's B6r% ice, not only as a Groom 
of the Bedchamber, but also as (Jolonel of a regiment * My 
overt acts/ he says, * have been only voting as any man 
xni^t from judgment only in a very extraordinary^ and 
serious question of personal liberty K* 

* Wdp 61 e*a Letters, ed Gnimiiigliam, it 2^9 Conway to Lord Hertford, 
23rd Apnl, 1764. 
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The practice was very shortly afterwards discontinued ; 
in fact Bnrke claims credit to the Bockmgham ministry of 
the following year for haiing * abolished the dangeroos and 
unconstitutional practice of remo\ing military officers for 
their votes m Parhament ^ ’ 

Speech and action m Parliament may thus be said to bo 
unquestioned and free* Bnt this freedom from external 
influence or interference does not involve any unrestrained 
licence of speech within the walls of the House The House 
controls the action of its own members^ and enforces this 
control by censure , by suspension from the service of the 
House ® , by commitment , by expulsion Abuse of the 
forma of debate , irregular or disrespectful use of the King’s 
name ; the use of language which is offensive or insult mg 
to either House, or to individual members of either House, 
or to Parliament collectively, are the offences which may bo 
thus dealt with ® ^ 

But from the assertion of the pnvilege of freedom of 
speech have grown two matters of practice with regard to 
the presence of strangers in the House, and the publicaiioii 
of its proceedings and debates 

(d) Freedom of Speech vn relatwn to the Excltiston 
of Strangers 

Giounds The House has always claimed and enjoyed the right to 
eluding exclude strangers and to debate with closed doors, and this 
BtrangeiB. reasons The first was the mconvomence to winch 

in former times members were put when, owing to thu 
arrangements of the House, it was possible for straiigeib 
to come ^0 far withm the body of the House, that, on ono 
i77i> occasion at least, a stranger was counted in a division 

^ Short Aooount of a late Short AdmuuBtraticm 

* Standing Orders, i 8 

* For a full acoount of the mlos for enforoiiig order in debate the reader 
18 referred to May, Parliamentary Piaotice (ed 12), ch. xii 

* 3 S Com Jour 712 After a dimion on motion made and qucation 
put, ^^That Mr Speaker do now leave the chair,’ ^ it having happened tliat 
among the membore who were coming m on the diYinon a stranger who 
had oontinned in the lobby after it was cleared had conie in, and was told 
as one of the Noes, aeveial members objected to the validify of the division. 


Freedom 
of speech 
controlled 
by the 
Houae* 
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The other reason was the possible mtunidaUcin whieh 
might be exercised by the Cro^n if reports were made of 
the speech and action of membeiB, m days ^heu freedom 
of debate was not fully recognized as a pnvilege of the 
Honse 

The custom was tbat» if a membei took notice of the Reaoiu. 
presence of strangers, the Speaker obliged to order 
them to withdraw The custom nas fomid m the year 
187s to work inoon\ementh certain mombers who were 
oonneoted with the Press thought it WTong that reporters 
should be present only on snSeronce, and endeavoured to 
reduce the rule to an absurdity by frequent notice of the 
presence of strangers The House therefore resolved, after 
some discussion, ‘ that if, at any sitting of the House or in 
Committee, any member shall take notice that strangers are 
present, Mr Speaker, or the Chairman (as the ease may be), 
shall forthiMth put the question that strangers be ordered 
to withdraw, without perniittmg any debate or amendment : 
provided that Mr Spc'aker and the Cliairman may, when- 
ever he think fit, order tho withdrawal of strangers from 
any part of the House * Ihis resolution is now embodied 
in one of the Standing Orders of the House ^ 

During the autumn of 1908 the disurdeily conduct of 
some occupants of the ladies' and strangers' galleries caused 
the Speaker to close these gallones to strangers during the 
remainder of the SebSion^ They were also closed in the 
autumn of iq^ and for many manths BubBeopently, owing, 
to tho appr^ension of disorder connected with events m 
Ireland 

and iiuisted that the qucbtion ougjit to iic put again and the ^nee of the 
Home taken Mr Sjioaker immediately on dcclanng tlie numbers bad 
ordered the doors of the House to be locked, in older that no member might 
go forth The atTenger was then brought to the Bar and examined, and it 
appeanng that what he had done was from ignorance and uiadvertoncy. 
and without any intention of pasbing for a xncmbei on a division, and being 
known to several members as a man of good charactoi. be was for the present 
ordered to be token from the Bar ’ He was afterwards disnussed willi 
a caution 

* fitanding Orders, 90 ^ They were not te opened until May, 1909 
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(fi) Freedom of Speech in relation to ^e Puhhcatton 
of Debates 

Groimds Following npon the power to exclude strangeTS, so ae to 
trolS^ obtain, when necessary, snoh privacy as may secure freedom 
publica- Qf debate, comes the right of the Commons to prohibit the 
pubhcatiou of proceedings m their House 
The House of Commons of the Long Parliament was the 
first to forbid a member ‘ to give a copy or publish in print 
anything that he shall speak here without leave of the 
House ^ ’ and subsequently printers were warned to give 
account of the commumcation to them of matters which 
took place m, the House ^ “ 

Reporting Accounts of the votes and proceedings were ordered m 
1680 to he printed under the irection of the Speaker, and 
the Journals at one time contamed something more than 
a dry record of business actually transacted But, as early 
as the dose of the sixteenth century, seoreoy as to what men 
said and how they voted was regarded as an obhgation 
upon members ; and after the Bevolution frequent resolu- 
tions forbade the pubhoation of prooeedmgs on paiii of 
incurnng the penalties of breach of privilege 
In 1738, during the mimstry of Sir Bobert Walpole, 
the leaders of the three great parties in the House took 
part in an interesting debate on this subject. Walpole 
held that it was impossible to be secure agamst misrepre- 
sentation if the report of debates was allowed Wyudhaiu, 
the leader of the Tones, thought that * the pubhc ought to 
be able to judge of the merits of their representatnes * 
Pulteney, who led the malcontent Whigs and professed to 
represent the popular party, took the least popular ground, 
and said plainly that he would not be * made accountable 
without doors for what he said within ^ ’ 

The fear of misrepresentation was not unfounded 
newspaper reporting was m its infancy : nor was there 
any great desire to represent fairly what was said by 
politicians whose opinions were opposed to those of the 

' 2 Oom Jour 209 • 3 flfim- Jon^ 220 

* Pari Hiatz Sii 
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reporter ^ the best reports of the time are evidently far from 
faithful reproductions of ^hat passed in the House. But 
though the House, as the result of the debate just descnbed, 
condemned the pubhcation of any account of its proceedings 
as * a high indigmty and a notonous breach of privilege/ 
the practice of reporting continued 

Down to the year 1771 such accounts of debates as were 
made pubhc appeared in magazines which came out monthly 
or quarterly, and after the resolution of 1738 the House 
and speakers figured under feigned names ^ But m 1771 
notes of debates, by no means careful^as to accuracy, began 
to appear in daily journals , to these reports of speeches 
the names of the speajcers were attached, sometimes with 
comments and nicknames of an offensiNC sort. Thereupon 
the House entered upon a senous and comphcated conflict 
with the Press 

In the course of a senes of attacks upon pnnters and Conflict 
publishers, the Commons sent a messenger mto the City to 
arrest a pnnter of debates , the printer sent for a constable City, 1771 
and gave the messenger mto custody for assaulting him in 
bis own house All parties went to the Mansion House, 
where the Mayor and two aldermen, Wilkes and Ohver, 
discharged the pnnter, holding that, by virtne of the City 
charter, a warrant of the Houso was of no force within the 
City unless backed hy a City magistrate but they com- 
mitted the messenger for an assault, allowing him to go 
free on bail The House of Commons sent for the Lord 
Mayor and the two aldermen, for the Lord Mayor’s clerk 
and the book of recognizances They erased from the book 
the entry as to the messenger’s leoogmzanoes, and com- 
mitted the Mayor and aldermen to the Tower ^ A House 
which could unwarrantably mteifere with the procedure of 
a court of justice was not unlikely to disregard the opimon 
or the mterests of the public Nevertheless, the Commons 
were alarmed by the strong foelmg exhibited by the people 

^ Dr Johnson wrote the debates for the Gentleman's Magosme in 1740-3, 
under the name of the * Senate of Lilliput* and * always took oaiS to put 
Sir Robert Walpole in the wrong * He admitted many yean later that they 
were * frequently wntten from vory slender matenaJb, and often from none 
at air 
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of London on belialf of the City offioers, and thiB was the 
last oocasion on which this privilege was luaisted upon 
With the unpmuty accorded to reporters) the practice of 
reporting has improved, and the House, sensible of the 
advantages which it denves from a full and clear account 
of its debates, has given increased facilities to those who 
report them ^ 

We are accnstomed, therefore, to be daily informed, 
throughout the Parliamentary Session, of eveiy detail of 
events m the House of Commons and so we are apt to 
forget two things* 

Baporting The first that these reports are made on sufferance, for 
Bufferanoe, the House Can at any moment exclude strangers and clear 
the reporters’ gallery , and that they are also published on 
sufferance, for the House may at any time resolve that public 
cation IB a breach of privilege and deal with it accordingly ^ 
Limit to The second 10, that though the privileges cf the House 
confer a nght to pnvacy of debate, they do not confer 
debatca, a Gorrespondmg nght to the pubhoation of debate Apart 
from powers confened by Statute, the nght of the House 
of Commons to publish its proceedings, otherwise than for 
the use of its members, would be hmited by the common 
law rules as to defamation of character , and it would be 
no answer to an action for hbel brought against the pub- 
hsher that the libellous matter was a part of a debate in 
the House of Commons, or was a part of a report made for 
the use of the House, and printed and pubhshed by its 
FrivUege order Sliir less is a pnvate member entitfecT to claim 

b^izB privilege for the pubhcation of a speech delivered within 

def&nu. the walls of the House. Within those walls he may say 

what he pleases, and is protected by the general pnvilege 

of the Home , hot if be chooses to.oirculate outside tho 
House ststements made witbm it, he docs so at bis penl, 

* An official Report of tlie debatee la also pnblisbed under the authonty 
of the Houae itself 

* In 1916 the unusual oourse was taken of issuing a Regulation (^7 \) 
under the Defence of the Realm Aot, which made it an offence for any person 
to publish a report of any seoret session of either Houae, or to desenbe or 
even to refer to the proceedings at such session The Regulation was only 
intended to be operative dunng the war, and no longer exists 
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azid if they contain defamatory matter he will be liable to 
proceedmgB for hbel 

The extent to which the publication of Parhamentary 
pioeeeduigs hoB, in thiB respect, been protected by judicial 
decision or statutory enactment, may thus be traced 

It was held in I^ke v K%ng^ that an action would not Publioa- 
he for defamatory matter contained m a petition pnnted 
and dehvered to members, this being agreeable to the course 
and proceedings of Parliament And if it is pernuBSible to 
a private individual to circulate in the form of a petition 
among members that which would be hbellous if published 
otherwise, it follows, as of oourse, that no words spoken by 
a member m the course^of Parliamentary proceedings, or 
papcfTB printed and circulated by order of the House among 
its membets, would be actionable 

But directly pubhcation ceases to be bmited to the use 
of members of the House the law of hbel takes effect. 

Mr Creevy in 1813 made a charge against an mdividual 
m a speech delivered m the House. His speech was mis< 
reported, and he sent a corrected report to the editor of 
a local paper. He was held liable to a onmmal information 
for hbd * 

Nor IS it any defence, at common law, that defamatory hj oider 
statements have been published by order of the House In 
the case of Stockdale v Hausard ^ it appeared that the 
House of Commons had ordered the prminig of copies of 
certain reports, not for the use of members only, but in 
numbers suffioient to make some copies available for sale 
to the public. One of these reports contained matter 
defamatory of the plaintiff He sued the publisher, and 
Lord Denman ruled, and the Court of Queen s Bench upheld 
hiB rohng, that the House could not by its order legalize 
* the indiBcnminate pubhoation and sale of all such papers 
as the House may order to be pnnted for the uso of its 
membeiB ’ 

The controversy between the House and the Court of 
Queen's Bench, of which this decision forniB a part, raised 

* 1 Saond 13^^667] * H t Creeutf^ i M &S 27S 

a 9 A As £ i 
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a Wider questionj to be dealt with hereafter, os to the rela* 
tion of Gourte of Law to queationa of Fn^ilegu But the 
ease does fix the limits of the right of the House to pubhsh 
its proceedings on matters connected therewith, and settles 
that, apart from statutory protection, such pubhoatiou, if 
defamatory, is actionable unless it is confined to members 
of the House Behef was given in oases of this sort by 
the Parhamentary Papers Act, 1840^, which enacts that 
a certificate from any one of certam officers of either House, 
verified by affidavit, and stating that the pubhcalion was 
made by authority of the House of Lords or House of Com- 
mons, ^ould be an immediate stay of any civil or criminal 
piooeedmgs taken in respect of alefainatory matter con- 
tamed m the puhhcatiou 

Thus far it was settled that statements published by 
authority of either House, though injurious to the character 
of an mdividual, would not give a cause of action for hbel 
In 1868 a further question arose. The editor of a news- 
paper, with no hostile or malicious intention, but solely 
with a view to his own profit, published a fair report of 
proceedings in Parhament, which contained matter defama- 
tory of an individual. The pubhcation could not be said 
to be authorized by Parhament except in so far as the 
exclusion of reporters at the wiU of the House might have 
made such a report impossible. It was held by the Court 
of Queen’s Bench, that such pubhcations were lawful, and 
that while * honestly and faithfully earned on, those who 
pnbhsh them will be free from legal responsibihty, though 
the character of indiyiduals may incidentally be mjunonsly 
affected.’ 

But such pubhcation is carefully distinguished from the 
publishing of his speech by an mdividual. ' There is ob- 
viously,’ says Cockbum, C J., ‘ a very material differenci 
between the publication of a speech made m Parhament 
for the express purpose of attackmg the conduct of an 


* 3 & 4 Viot c 9 Tlie Aot extends to protect a peison who bona fide and 
without mahee prints and pobhehes an extract from or abstract of a parlia- 
mentary paper, though not by or under the authonty^of either House of 
Parhament Ifon^aT [1909]? K B 958 
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mdiYidual, and afterwards pubhshed w%iih a hke purpose or 
effect, and the faithful publication of Farhamentary reports 
in their entirety, with a view to afford inforznation to the 
pubho, and with a total absence of hostile intention or 
naahoious motive towards any one ^ ’ 

§ 3. Frmleges of the House not demanded hy the Speaker^ 

So far we have dealt with those privileges of the House 
which are demanded by the Speaker and granted by the 
Crown at the oomiuencement of each Parhament But 
there are other privileges which would seem to be con- 
sidered inherent m the House, which are at any rate un- 
doubtedly exercised by .it, though they are not specifically 
claimed from the Crown 

(a) Right to provide for its proper ConsHiviion 
One of these privileges is the nght to provide for the 
proper constitution of the body of which it consists, by the 
issue of writs when vacancies occur during the existence 
of a Parliament ; by enforcing disquahfications for sitting 
m Parhament , and, until i868, by determinmg disputed 
elections 

(i) When a vacancy occurs in the House from any cause Fiilingof 
which legally vacates a seat, or when a member is returned 
for two places and makes election which ho will serve for, 
a warrant is issued by the Speaker, in pursuance of an 
order of the House, to the clerk of the Crown m Chancery, 
or, m the case of a seat in Ireland, to the clerk of the Crown 
m Ireland, for the issue of a wnt for the return of a member 
to supply the vacancy If the House is not fitting no 
authority could be given for the issue of the warrant, but 
this moonvemenoe is met, m nearly every case m which 
it could occur, by a senes of Statutes which require the 
Speaker to issue his warrant, subject to certain restrictions, 
if a member should vacate his seat durmg the recess, by 
death, by elevation to the peerage, by bankruptcy, 6r by 
the acceptance of office, excepting always those formal 

Waaon^ Waltar,lA H 4 Q B p 85 


2848 
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offices which members take in order to effect a resignation 
of thcix seats m rarliamont^ 

(2) The right to determine questions of disputed retiirnB^ 
claimed and exercised by the Commons from 1604 to 1868, 
was assigned by the Parhamentary Elections Act, 1868,- 
to a judge of one of the supenor Ckiurts of Common Law, 
and IB now exercised by the King^s Bench Division of the 
High Court. The claim of the House to jurisdiction m this 
matter was always doubtful, though exercised without 
question after 1604 Ongmally the wnt addressed to the 
shenff was returnable to Parhaonent an Act of the 7th 
Henry IV provided that it should bp returned to Chancery 
if the return was disputed the matter was decided by the 
Emg, assisted by the Lords, though an Act of 1410 gave 
jurisdiction in the matter to the Judges of Assize ^ 

In the reign of Elizabeth the Commons claimed tiio 
right , m 1604 they insisted upon it The case aroBe upon 
a disputed return for the county of Bucks, and the proceed- 
mgs are worth notmg * James I, in the proclamation for 
oallmg his first Parhament, took upon himself to adpiomsli 
ah persons concerned with the election of knights of shires, 
that, among other things, they shonld take express caio 
that no bankrupt or outlaw was elected , ho further 
announced that all returns should be made to the Chancery, 
and that if such returus were contrary to the tenor of his 
proclamation, they 'should be rejected as unlawful and 
insufficient \ 

Sir Francis Goodwin, an outlaw, was returned for the 
county of Bucks On the return of his election being made, 
it was refused by the clerk of the Crown on the ground of 

' Thfi Statutes are — as to death or peerage. Recess {Eleotioiis} Aol, 1784 
(24 Geo 3, c 26) , as to office, Election of Members dunng Recess Act, 1858 
(21 & 22 Viot G. 1 10) , as to bfljihraptey, Bankruptcy Act, 1883 (4C A 47 Viot 
c 52). 8 33 , as to certain fonnahties, Elections In Reoess Act, 1863 (26 & 
27 Viot. 0 20) The formal offices excepted are the StewardshipB of the 
Chiltem Hundreds, of East Hendred, Herapholme, Northsteod, or the 
esoheatoisbip of Munster Of these the first and fourth alone survive {aiile, 
P 99) 

* 31 Ai 32 Vict 12 c ■ Stubbs, Const Hist m (5th od ) 438 

* Farbamentary History, vdl 1, p 998 etseq 
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the outlawry Ihe clerk issued a new wnt on his own 
anthontj, and Sir John Fortescue was returned. 

The House inquired into the matter^ and having examined 
the clerk of the Crown, resolved that Goodwin was duly 
elected, and ordered the indenture of his return to be filed 
m the Crown office 

The Ixirds first took the matter up, and asked an explana- 
tion of the Commons , the Commons refused to discuss the 
question. A message then came from the Lords that the 
King desired the two Houses to confer upon the election. 
The Oominons thereupon demanded access to the King, and 
stated the grounds of their action The King asserted that 
returns * bemg all made mto the Chancery are to be cor- 
rected and reformed by that Court only into which they 
are returned \ and he desired the House to hold a confer- 
ence with the Judges This, after a long debate, the House 
deternuned not to do, but submitted an argumentative 
memonal to the King, meeting bifi objections and alleging 
precedents for the nght tliev claimed It is noticeable, 
that of the five precedents set forth, two only are cases of 
disputed returns, two are cases of disqualified persons being 
returned, and one a case of a member bemg returned for 
two places 

The Kmg was not satisfied with the answer of the House , 
he still desired a conference between the Commons and the 
Judges To this the Commons reluctantly assented ; a con- 
ference took place before the King and council, and the 
m pn/} Tight oS tba Sowa ta b& 

a court of record and judge of returns, though be claimed 
a corresponding junsdicUon for the Chancery , and he 
suggested as a compromise, that the elections of Fortescue 
and of Goodwin should both be held void and a new writ 
issued This was done, and the nght of the Commons 
was not afterwards questioned nor that of the Chancery 
asserted ^ 

For some time disputed returns ^ere decided by a pom- 

1 It IB proper to note here a distinctioD between tlie Glaim of the Chancery 
in the caee of Portesoue and Goodwm, to adjudicate upon a duaputed return, 
and the claim of the Chancellor, Lord Shaftoalmry, m 1672, to iaane wnts 
to supply yacandes dunng a recesa without a warrant from the Speaker 


Modes of 
trial 
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nuitee of Pnvilegea and EleotionB nominated by the House 
This became an open committee of the whole House after 
1672, and finally, in the time of Speaker Onslow, the con- 
fidenoe felt in Inm caused the parties to these suits to ask 
a trial at the bar of the House 

Tnalat It would have been difficult to find a worse tnbunal As 
^ the trial was before the whole House, no single momber 
felt any individual responaibihty The tnbunal was a largo 
and fluctuating body, wanting ahke in the training and the 
inchnation to act judicially In fact, a disputed return was 
settled by a party division. The closing struggles of Walpole's 
nunistry m December, 1741, turned, not on lus foreign nr 
domestic policy, but on votes of the House taken on eloc- 
tion petitions. ‘Last Friday,’ says Horace Walpole, * we 
Gamed a Gormsh election . You can’t imagine the 
zeal of the young men on both sides.’ ‘ Tuesday, we went 
on the merits of the Westimiister election, and at ten al 
night divided and lost it. They had 220, we 216 , so the 
election was declared void. We had forty-one more inoni- 
bers m town who would not, or could not, come down 7 he 
tvme 15 a touchstone for icavermg consciences. AU the arts, 
money, promises and threats, all the arts of the former year 
are applied, and self-mterest operates to the aid of their 
party and the defeat of ours K The ments of the disputed 
election troubled no one: the trial to congoienoe whs the 
question of deserting a minister whose fall was clearly 
imminent Finally, the loss of the Chippenliam election 
petition determined Walpole to resign 
Under tha Some improvement was effected when Mr Grenville, 111 
A^vi e introduced and earned the Act known as the Gren\ ille 
Aot,^ at -first a temporary measure, but afterwards m<ido 
permanent. This Act transferred the decision of disputed 
returns from the House to a committee, selected from a hst 
chosen by lot, of forty-mne members, from which list the 
petitioner and sitting member struck out names alternately 
nntil the number was reduced to thirteen Each party 
nominated an additional member, and the case was tned 

^ Letteis of Horace Walpole (ed Topibee), i pp 144, 147 
■ 10 Geo 3, c. 16 
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by this tnbuiifll, to which was giTcn the power of adminis- 
teriBg an oath No appeal lay to the Houb 6| whose privi- 
leges in this respect were henceforth limited by the operation 
of the Statute. The committee was a more responsible 
tnbunal than the HouBe*at large , it had a better chance of 
amving at an impartial demsion, and the power of adminis- 
tenng an oath enabled it to obtain evidence on which it 
might rely but its members could not fail to be mterested 
on party grounds m the result of their decision, and being 
selected by lot, they had not necessarily any trained judicial 
capacity. 

Acts of 1841^ and 1848^ reduced the number of the Undficthc 
committee and made ^ome changes in the mode of its l^taiy 
appomtment, but it was not until 1868 that the House 
adopted the only course by which a really satisfactory 
decision of controverted elections could be attamed, and 
handed them over, not without protest from the judges®, to 
the Courts of Law. The rules for their tnal are now to be 
found m the Parhamentary Elections Aot, 1868 S and an 
amending Aot of 1879 ® The petition is presented, not to the 
House but to the High Court of Justice , the tnal is con- 
ducted, not by a committee of the House at Westminster, 
but by two Judges of the High Court m the borough or 
county of which the representation is in issue. The Judge 
certifies bis decision to the Bpeaker, and the House, on 
being informed of the certificate by the Speaker, is required 
(sect. 13) to enter the same upon the Journals, and to give 
dirwtioaa lor em&izsinig or &ltermg the return^ or ior 
the issue of a new wnt, as the form of certificate may 
necessitate 

(3) The House has given over to the Law Cburts the 
nght to determine controverted elections ; that is to say, ^an. 

* 4 & 5 Viot 0 58 • II & 12 Vict 0 98 

* * Letter from the Lord Chief Justice of England in the name, and mth 
the unanimous authniity, of aU Judgira, protesting against the Parlia- 
mentaxy Eleotiona Bill aa **an impossibility” In short, the Judges have 
struck ! ’ Disraeli to Lord Derby, Feb 6, t86S Life of Disraeli, iv 581 

« 31 & 32 Vict o 125 

* Parhamentary Elections and Cormpt Practices Act, 1879 (42 ft 43 Vict 
c 75) 
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elections which are called m question on iho ground that 
a candidate, othorwiso properly qualified for a seat, lias 
been returned in an informal manner, or by personB ^ho 
were not entitled to vote, or by votes procured through im* 
proper inducements. But it retains the nght to pronounce 
at once on the existence of legal disqualifications in those 
returned to Parhament, and will declare a seat to be vacant, 
if the member returned is subject to such disquahfication, 
without waiting for the return to be questioned by persons 
interested m the matter The case of O’Donovan Bossa, 
February 10, 1870, of John Mitchel, February 18, 1875, of 
Michael Da vitt, February 28, 1882, of A A Lynch, March 2, 
1903,^ are instances of the exercise of this right by the 
House of Commons 

The case of John Mitchel, who was twice elected, illus- 
trates best the action of the House m such matters In 
the first instance, no petition was lodged, and the House 
declared the seat vacant On the occasion of his second 
election, a petition was lodged, and the seat claimed, by the 
other candidate the House allowed the disqualification to 
be determined by the Courts , but it does not follow that the 
House was bound to await the decision of a Court of Law 

(4) Case^ may arise m which a member of the House, 

' without having incurred any disqualification recognized by 
law, has so conducted liimself as to be an unfit member of 
a legislative assembly For instance, conviction for mis- 
demeanour 16 not a disqualification by law though it may 
be a disqualification in fact, and the House of Commons is 
then compelled to rid itself of such a member by the pro- 
cess of expulsion But expulsion, although it vacates the 
seat of th*e expelled member, does not create a disqualifica- 
tion , and if the oonstituenoy does not agree with the 
House as to the unfitness of the member expelled, they 
can re-eleot him If the House and the constituency diffei 
irreconcilably as to the fitness of the person expelled — 
expulsion and re-election might alternate throughout tlu^ 
contmusmee of a Parliament 

In 1769 the House, irritated by the re-rfection of Wilkes 
* For these cases, see^ay. Pari Practice (ed 12), pp 583-5 
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whom it lud expelled, proceeded not merely to expel him 
again but to declare hia election void The Houae LIiub 
endeavoured to create a new disability depending on its 
own opmion of the nnfitnosa of Wilkes to be a member of 
its body. Being at that time a judge of returns the House 
was able to give effect to its deciBion, and ip February 1770 
to declare a subsequent re-election of Wilkos to be void, tho 
votes recorded m his favour to be thrown away, and tho 
candidate next on the poll to be duly returned.^ 

But the arbitrary conduct of this House of Coimnona 
was, not imitated by its successors Wilkes was elected 
to serve m the now Parhament of X774 and took bis seat 
without question » 

In 1782 a resolution which he had moved in five previous 
years was earned, and the veto winch declared his election 
void, and all the declarations^ orders and resolutions respect* 
mg the Middlesex election,^ were expunged from the Journals 
of the House 

It may be useful to set out the manner of proceeding 
where a member has been convicted of misdemeanour and 
has thereby incurred the penalty of expulsion 

The judge who presides at the trial and gives sentence 
oommumcatoa the fact to the Speaker, and the Speaker 
informs the House of what has occurred 

A motion is then made that a humble address be pre- 
sented to the King to gi\o directions that a copy of the 
Becord of the proceedings at the tnal be laid before the 
House. This being done, on a subsequent day the House 
IB moved 

That the letter addressed to Mr Speaker, by Mr Justice 

re8])CGting the conviction before the Central CnmiDsl Court of 

A B member for might be read, and the same was read 

as follows 

Mi Speaker, 

I beg to inform )ou that ^ B M P was this day convicted 

^ A similar bne of action was adopted by the House m 1 712, when Walpcde 
was expellod the House, and re*eloctod by lus constituonts. The eleoflan was 
declared to bo void, and no further question was raised Cohbett, Fail Hist 
VI 1071 ^ 

* Hay, Const History of England, i 414, where a full aooount of the 
Wilkes controveisy is to be found 
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of a misdemeanouT for which I have sentenced hyn to twelve 
calendar months’ impnsonment y 

And I have the hononi to remain, &c &c 

A motion ia then made and the qneBtion put, that the 
said letter and record of the prooeedingB upon the tnal of 
A B \)& now taken into consideration. 

, If it IS resolved m the affirmative the House acoordmgly 
proceeds to take the letter into consideration, and if the 
result IS unfavourable to A B it is resolved that B be 
expelled the House \ 


(b) Biglit to the exclusive cognizance of matters arising 
mthvn the House 

Blaekstone lays it down as a maxim upon which the 
^ 'vvbolo law and custom of Parliament is based, ‘ that what- 
I ever matter anses concerning either House of Parliament 
' ought to be examined, discussed, and adjudged in that 
House to which it relates, and not elsewhere ’ 
o£ ‘ statement cannot be accepted without certain reser- 

vations It is not true to say that because a matter hab 
arisen concermng the House, and has been adjudged withni 
Extent of the HouB0, fluch a matter cannot be considered elsewhere, 
thenght affects nghts exercisable outside and independently of 
the House It is strictly true to say that the House has 
the exclusive nght ‘ to regulate its own internal concerns *, 
and that, short of a cnimnal offienoe conmiittod within the 
House or by its order, no Court would take cogmzance of 
that which passes within its walls 

Cm of The most recent illustration of this statoment is the case 
laugh nf BradUmgh v. Gosset^- Mr Bradlaugh complained tiiat 
having been elected and returned member for the borough 
of Northampton, he had not been allowed to take the oath 
required by the Farbamentary Oaths Act, 1866®, and that, by 
a resolution of the House, the Serjeant-at-Arms had been 
ordered ' to exclude Mr Bradlaugh from the House until 

' The oafiCB which have fumiBhed ground for expulsion aie aummanzed 
in May, Pari Practice [ed 12), p 61 

■ 12 Q- B. 1 > 271 ■ 29 ft 30 Vlot Ot I9 
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he ^all engage no farther to disturb the proceedings of 
the House \ The disturbance m question arose from the 
attempt of Mr Bradlaugh to take the oath which the law 
required him to take^ and which a resolution of tho House 
prevented him from taking He asked the Court to declare 
the order of the House to be void, and to restrain the 
Sexjeant-at-Arms from carrying it into effeot 

The Court held that it was not concerned with the mter- The House 
pretation which the House of Commons, for the regulation 
of its mtemal procedure, chose to place upon a statute, for i to own 
and that the House, having power of exelusion, had power ™ 
to effect such exclusion by the necessary force The law on 
the subject is very clearly set forth in the judgment of 
Stephen J ^ 

* In order to raise the question now before us, it is necessary 
to assume that the House of Coiuiuons has conic to a Resolu- 
tion meonsistent with the Act , for, if tlio Resolution and the 
Act are not inconBistcnt, tho iilaiiitif! has obviously no grievance 
We must ot course face this supposition, and give our decision 
upon the hypothesis of its truth But it would be indecent and 
improper to make the further supposition that the House of 
Couimons dcliberateU and intentionally dehcb and breaks the 
Statute-law Tho more decent^ and I may add the more natural 
and probable supposition, is, that for reasons which are not before 
us, and of which we are therefore unable to judge, the House of 
Commons considers that there is no inconsistency between the 
Act and tho RcKolution They may think there is some implied 
excojitiou to tho Act The^v tna^v think that what the jilaintiff 
proposes to do is not in compliance with its directions With 
this wc have nothing to do Whatever may be tho reasons of the 
House of Commons for their conduct it would bo impossible 
for us to do justice without hearing and considering those 
reasons , but it would be equally impossible for the House, 
with any regard for its own dignity and mdependencep to suffer 
its reasons to be laid before us for that purpose, or to accept 
our interpretation of tho law in preference to its own It seems TheCoorto 
to follow that the House of Commons has the exclusive power 
of interpreting the statute, so far as the regtUaUon of Us own ptotabion 
proceedings wUhin its own walls ts concerned, and that, even 
A Bradtaugh v. Oossei, 12 Q. B. D 280 
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li that interpretation should be erroneous, this Court has no 
power to interfere with it directly or mdirettly ’ 

They take The point at which Courts of Law will enter upon a dis^ 
cuflBion as to the limits of pnvilege and the effect of resoln- 
things taons of the House outside its walls is a matter for separate 
m thT^^' consideration But the Judges, in the case referred to, 
House, as olaorly as it is possible to state a legal proposition, 

that they would take cognizance of nothing ‘which was 
done within the walls of the House ’ short of a onmmal 
offence 

exceptin' It should be noted that the Courts have more than once 
^5^ * intimated that a enme committed in the House or by its 
order would not thereby be considered outside their juris- 
diction 

Sttpra, In the case of Sir John Eliot and others above referred 
^ to, who were convicted of seditious speeches m Parliament 

and of an assault upon the Spealcer, the House of Lords, 
reversing the judgment upon error, does so on the gniuiid 
that two distinct offences were included m one judgment, 
and that one of these offences, the alleged seditious speecbeSr 
was not cogmzable by the Court of King's Bonob Bui it 
was not thereby decided that an assault upon a momber of 
the House, committed within its walls, might not bo dealt 
with m a Court of Law , and Lord Ellenborough, in Burdett 
V. Abbott, guards himself by saymg that it will be time to 
consider such a case when it ansrs \ 

And lastly, Mr Justice Stephen says * that he kuuwg of 
no authority for the proposition that an ordinary crime' 
committed in the House of Commons would bo withdrawn 
from the ordinary course of criminal justice ^ ’• 

(o) Power of infhchng pumshmeni for breach of 
Privilege 

The House iftnvested, as we have seen, with the exclusive 
power of regulatmg its own procedure and adjudging 
matters which anse witbm its walls It follows that the 
House must possess some power of enforcing its privileges 
m this respect, and of pumsbing those who in&mge them 
^ 14 East, at p 128 * 12 GL B D 28^ 
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jfenoes for which punishment is mflicted may be 
y descnbed as diaiobpooi to dn\ number of the 
-^uch, by a parson not being a lueiuber . diBrespoct 
e ooUecti'vely, whether u>iunutted by a member ^ 
« ; disobedience to orders of the House, or intfi- 
h its procedure, with its olhcers m the exociUion 
ty, or with witnesses lu lespect ui evidence given 
House or a Committee of the House 
dest form of punishment is b} summons to the 
House, followed by an admbmtion addressed to 
er by the Speaker The person so summoned 
d hiznseU of his contempt by un apology accepted 
)use in full satisfaction of his ofiunce^ and so luaj 
ng admoniBhed 

. A iiiU4Yi senouB mark of the disploasuro of the House is 
a rspmwiTwi, addressed to the offender by tho Hpeaker This 
however is almost inTariably preceded by counnitmeut 

Commitment is m the first imtanoe to the custody of 
the Serjeant-at-Arms, an olTioor whoso appointment and 
duties have already been described 

Before dealmg with the nglit to eonunit to custody, or 
to prison, two other forms of punishment used by the House 
may be noted. 

Lri former tunes the House of Commons has nupoaed iinea 
for breaches of pnvilege, but tho practioo hus long boon dis- 
continued, except m so far as tho ])ayiiioui of foes us u con- 
dition precedent to reloaso fiom iinprisonmont paitukiis of 
the xiatiuo of a fine \ 

In the case of its own members, the House has a stionger 
mode of expressmg its disploasure. U can by lesolutioii 

expel a member, and order tho Hpcakot to issue liis^ warrant 

• 

^ The euHpenBion of memb&ra from tho sorvioo of the llouae after being 
named by the Speaker would aoem to fall moro properly uudei tho lulea 
for oondnotmg dobato 

* For tho exceptions soo May, Pari Fmctiue {ed 12 ), 9^ 

” May, Pari Pmotioe (od 1 2), 94-5 No fine has been unpobed since 166C 
bat on April 7, 1892, tlioro was some discusaion as to mllioting a Une upon 
directors of a railway company for diemibBuig a servant of the compeSiy on 
account of evidence given before a Commilteo of the House A OdnsideraMe 
minority of the Hoiue seemed anxious to vole for forma of punisliment winch 
the House had no tnaohmory for enfoioing 
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for a new wnt for the seat from which the member has been 
expelled. But it cannot prevent the re-eleotion of such 
a member by declaring him incapable of sittmg m that 
Parhament. In attempting to do this, in the case of Wilkes, 
the House bad ultimately to admit that it could not create 
a disqualification unrecognized by law \ 

But exputeion w a matter which concerns the Houat^ 
Itself and its composition^ and amounts to no more than 
an expression of opimon that the person expelled is unfit 
to be a member of the House of Commons. The imposition 
of a fine would be an idle process unless backed by the power 
of commitinent. It is, then, the nght of comnjitment 
which becomes^ in the words of Si^ E May, ' the keystone 
of Parliamentary privilege * It remains to consider how 
it IS exercised and by what nght. 

When a person is committed to the custody of the Serjeant- 
at-Anns, he may purge hunself of his contempt by an 
apology, or he may be let off with a reprimand, or he mav 
be committed to pnson , or, m the case of a flagrant con- 
tempt, the person guilty may be committed to pnson 
without being previously brought mto the presence of the 
House or given an opportunity of apologizmg. 

The limit But the power of the House to pumsh in this manner 
OTinS™ IB hunted by the duration of the Session , prorogation 
releases pnsoners committed by its order, whether or no 
they have paid their fees The House cannot therefore 
imprison for any fixed term , if it did so, and a prorogation 
OGGuned before the conclusion of the term, the prisoner 
would be entitled to a discharge upon a wnt of habeas 
corpus 

The origin of this power of commitment for contempt 
has been vanously stated. 

Uronn^^ It has been claimed for the House as a nght inherent 
oo^it every 'Court of Becord , but there is much discussion 
as to whether the House is or is not a Court of Becord 
That the In the case of Fortescue and Goodwin the House vehe- 
a^oJ^itTof contended that it was a Court of Becord so too 

Becord in the debate on Floyde’s case, where Coke's words ore 

^ Pari. Hut xxii 1407, and ante, p 183 
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Bummanzed * No question but this is a House of Becord, 
and bath power of judicature in some cases Have power 
to judge of Returns and Members of our Ilouso^ * 

But if the Houso rests its claim on this ground, the claim 
has been abandoned with the abandonment of the right to 
determine controverted elections It might bo said that 
the Journals of the Houso arc records, and this also was 
maintained by Lord Coke He rested his arguments on 
the words of the Act of Henry VIII, which requires heenoe 
or leave of absenco given to a mombor * to be entered of 
Record in the book of the Clerk of the Houso ’ But it is 
doubtful whether the word * record ’ is there used in a 
techmeal sense • 

The Journals of the House which are prepared by the 
qjerk of the House from entries of the proceedings made 
'"By him daily, perused by the Speaker, and then printed 
for the use of mombers, are expressly declared by Lord 
Mansfield not to be matter of record ^ The d%ctum was not 
necessary for the purpose of the decision, but may fairly 
be set off against the statements of Coke, of which one is 
made in debate, the other m the posthumous volume of the 
Institutes 

It IB noticeable that in the case of Burdett v. Abbott, 
while Bayley J rests the claim of the House to commit 
on its parity of position with Courts of Judicature, Lord 
Ellenborough C J* rests his decision on the broader ground 
of expediency, and the necessity of such a power for the 
maintenance of the digmty of the House 

* If there were no precedents upon the subject, no legislative 
recognition, no practice or opinions in the CourtB of Law 
recognizing such an authority, it would still be essentially 
necesBary to the Houses of Parliament to have it , indeed, 
they would sink into utter contempt and inefficiency without 
it Could it be expected that they should stand high in the 
estimation and reverence of the people, if, uhenover they were 
insulted, they were obliged to await the comparatively ^alow 

» I Com. Jour 604 

* The Boiuh Parhamezitoniiii record the proceedings of FeTbameQt from 
1278 to 1503 The Lords* Journala commence in 1509 the Commons" 
Journals m 1547 

* Jones V Randall, i Cowp 17 
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proceodmgB of the ordinary Courte of Law for their icdrcas * 
that the Speaker, vnth his niawj, should bo under the necessity 
of going before a grand 31117 to prefer a biU of indictment for 
the insult offered to the House? They certainly must have 
the power of Belf-vmdication in their hands and if there he 
any authority in the recorded precedents of Parliament, any 
force in the recognition of the Legislature, and in the decisions 
of the Courts of Law^» they have such a power ' 

On the whole, it would seem that the right of csommittal 
finds a surer basis on the necessity of suoh a power for the 
maintenance of the dignity of the House, than on anv 
teohnioahty as to the House being a Court of Becoid ^ 

§ 4 LifFvitaHon of Pnmhge by Courts of Law 

Caiuesof" The Pnvileges of Parhamont, like the Prerogative of Ihe 
Crown, are rights conferred by Law, and as such thou 
HouBoaad hmits are ascertainable and determinable, hkc tlie limits 
Courts rights, by the Courts of Law They consist, in 

fact, of rights acquired by custom or conferred by Statute, 
belonging to the House collectively, or to its mombors as 
individualB, and having for their object tho freedom, tlic 
security, or the dignity of the House of Ooimnons Cases 
have arisen m w'hioh the House has set up claims which 
the Courts have been compelled to consider 

I The House has asserted that it is the sole judge of 
dfiberame the extent of its privileges Tho praotioal result of this 
assertion is that the House has declared oertam acts, legal 
m themselves, to be breaches of prnileges, or certain acts 
unlawful in themselves, to be legahzod by its declaration 
of privilege 

> Tho L^ted sense m whioh tho tonu * Court of Record ’ would probebb 
be construed may be illustrated from the case of a Colonial Isgislaturo 
( the House of Assembly of Nova Sootia), which enseted that it was a Comt 
of Record, and on the strength of this enactment punished a contempt of 
its pnvilege by impnsonment The right of the Assembly to do this was 
uphold by the Judiosl Commit too The powers taken to itself by this 
House were canatrued to be * the powers of a Court of Record for the puiposo 
of dealing with breaches of pnvilego and contempt by way of committal/ 
but not to ’ try or punish cnminal offences otherwise then as incident to the 
proteotion of members m their proceedings * Fieldcn^ v Thomas [1896] 
A a6ia 
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To this the Conrts have made reply, that whan privilege 
oonfliots with nghts which they have it m charge to mam* 
tain, they will consider whether the alleged privilege is 
authentic, and whether it governs the case before them 

From the mass of learning and argument lavished upon 
this topic, it will be enough to select three cases and to 
state shortly their results as illustrating the law. 

In Ashby v. W}i%U an action was brought by an elector ^ 
for the borou^ of Aylesbury agamst a returmng officer 
who had refused to allow him to give a vote to which he 
was legally entitled 

The nght to vote was not m question, onfy the right 
to sue for the refusal to %Uow the voter the exercise of his 
legal nght. 

The Commons resolved that * neither the qualification 
of any elector, nor the nght of anv person elected, is oog- 
mzable or determmable elsewhere than before the Commons 
of En^and m Farhament assembled ’ , and they fhrther 
resolved that Ashby was guilty of a breach of pnvilege in 
bringing his action mto a Common Law Court 

The confusion of ideas i^hich brought about this resolution 
^ was curious 

The House of Commons had, beyond doubt, the nght 
to determine the vahdity of an election If the House 
determined that an election was invalid because persons 
had voted who were not qualified to vote, persons pos- 
sessing the alleged quahfication uould thenceforward be 

The Court ot Queen’s Bench had, equally beyond doubt, 
the nght to try an action for withholding a Common Law 
nght, such as the franchise, from a man entitled to it The 
Court could not detemune, and did not profess to deteihoine, 
any matter which would affect the vahdity of an election 
It must needs inquire mto the nght of the pUmtifif to give 
a vote, in order to ascertain if the plaintiff had a cause of 
action 

The House of Commons could have given the plam&ff 
no remedy ; he could only have obtamed its decision on his 
nght to vote, by calling lu question the validity of the 
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eleotioD Ab the candidate for whom he would have voted 
was elected, he had no indueemeut to do this , and, if he 
had done S0| the only redrees which he might liave thereby 
obtained would have been the Gommittal of the returning 
officer for contempt* * Was ever such a petition heard of 
m Parhament/ said Holt C J., ' as that a man was hindered 
of his vote^ and praying them to give him a remedy ? The 
Parhamant would undoubtedly say^ Take your remedy at 
law It IS not like the case of determimng the nght of 
election between the condidates.* 

The majonty of the Court differed from Holt and held 
that there was no nght of action ; on wnt of error this 
judgment was reversed in the ^House of Lords , there 
ensued e long altercation between the two Honses, mto the 
details of which it is unnecessary to enter, and the matter 
was ended by a prorogation* 

In Stockdale v. Hansard the House ordered the pubhoation 
of matter defamatory of the plamtiff , the defendant set up 
two defences, that the Btatements complained of were true, 
and that, if they were not, the order of the House privileged 
the pubhcation 

Lord Denman, m trying the case, told the jury that he 
was ' not aware of the existence in this country of any bod;y 
whatever that can privilege any servant of theirs to publish 
libels of any individual * The jury found for the defendants 
that the statements alleged to be defamatory were true 
But the Commons took offence at the manner in which 
Lord Denman had dealt with the question of privilege, and 
passed resolutions, the effect of which has thus been sum- 
manzed by an eminent authonty \ 

* (i) Tiiat the order of the House of Commons affords 
a jubt^cation for the sale of any papers whatever which 
"they may think fit to circulate 

* (2) That no Court of Justice has jurisdiction to discuss 
or decide any question of Parliamentary privilege which 
arises before* it, directly or mmdentally. 

^ Mr PemberioD, titerwards Lord Kingsdowo, in hiB ' Lotter to L01 d 
Langdalc on the recent proeeedingB m the House of Commons on llie 
subject of PnTilege,’ p 17 
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* ( 3 ) That the vote of the House of Commons deolanng 

its pnvilege is binding upon all Couits of Justice m which 
the question may arise/ ^ 

OtJier actions were brought by Stookdale against the 

, ^ iwjnut. 

Mcbsib. HanBardj and the Houso reBolved that its pimtera ler 
should plead to the action, but m such a way as to rest their 
defence on the ground of pnMlege only. On demurrer to 
this plea, the Court of Queen's Bench supported Lord 
Denman’s statement of the law 

The pomts for datermuiatiou uere clearly set forth in Jodgment 
the judgment of Patteson J ao^J**^* 

* First : Mfliether an action at la'^ will he m any ease 
for any act whatever aifimtted to have been done by the 
order and authority of the House of CommoDS. 

* Secondly Whether a resolution of the House of Com- 
mons, declanng that it had pow'or to do the act complamed 
of, precludes this Court from inqmrnig into the legahty of 
that act 

' Thirdly * If such resolution does not preclude the Court 
from inquiring, then whether the act complained of bo legal 
or not ’ 

On the first point the learned judge had no difficulty in Otderof 
holding that, though no action could he against a member to 

of the House for things done in the House, yet that if the ^J^egai act 
thmg done was to make an illegal order, the privoleges 
of the House would not shelter those who earned that 
illegal order into effect outside the House Nor had he 
any fiesmati^on m fioxhlng trfiat, it' tde second' quesi^on were 
answered in the negative, the act complained of was illegal 

The bulk of his argument was addressed to the question 
whether the resolution of the Houso was a bar to inquiry House no 
by a Coart of Law into the legahty of the acts which it l>“to 
had ordered : m other words. Could the House prohibit the 
Courts, by resolution, from disoussing the legahty of any 
act which it might choose to command ? 

* Upon the whole, tho true doctrmc appears to me to be iAuB 
that every Court in which «in action is brought upon a subject 
matter generally and prirna facie within its junsdiction, and 
in which, by the course of the proceedings in that action, the 

2342 o 
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powers and pnvileges and jnnsdiction of another Court come 
into question, must of necessity determine as to the extent of 
those powers, pnvileges, and jurisdiction that the decisions of 
that Court, whose powers, privdeges, and junsdiction are so 
brought into question, as to their extent, are authorities , and, 
if I may so say; evidences in law upon the subject, but not 
oonolusivG In the present case, therefore, both upon principle 
and authonty, I conceive that this Court is not precluded by the 
lesolution of the House of Commons of May, 1837, from inquiring 
into the legality of the act complained of, although we are bound 
to treat that resolution with all possible respect, and not by any 
means to come to a decision contrary to that resolution, unless 
we find ourselves compelled to do so by the law of the land, 
gathered from the pnnciples of the common law, so far as they 
are applicable to the case, and from the authority of decided 
oaaes, and the judgments of our predecessors, if any be found, 
which bear upon the question ^ * 

The learned judge dwelt on the importance of maintain- 
ing all such pnvileges as are necessary for the protection 
of the House of Commons, but he distmguished the mam- 
tenance of these pnvileges from the assertion of ‘ the power 
of mvading the rights of others \ The onus of showing 
the existence and legality of the power claimed lay upon 
the defendants, and he held that in this they had failed 

The view entertained by the Court as to the nature of 
pnvilege is clear It is a defensive and not an aggressive 
weapon lodged with the House, and, in order to justify its 
use for the purpose of legahzing a hbel, more ample au- 
thonty was required than the Attorney-General was able 
to produce* 

The ^aracter of the difficulties which arose between the 
' Honse and the Courts is identical in each of these oases 

In Ashby v White the Commons thought that if the 
Court of Queen's Bench tried an action brought by an 
elector against a retummg officer for refusing to allow him 
to Ypte, their right to determine disputed returns was being 
infringed 

In StockdaU v Hansard, th^ thought that if the same 

^ Siacid^ v Hansard 9 A. & E 203 
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Court tned an aotion lor libellona matter contained in 
a report made to them pursuant to a Statute^ and pub- 
lished by their order, their right to the regulation of their 
own proceedings was being infringed 

In each case, when the House became aware that the 
apphoation of its privilege to the matter in hand oonflioted 
with rules of law, it seems in an impulse of annoyanoo to 
have asserted a nght to define its own pnvileges in such 
terms as to override rules of law. 

In Ashby v Wh^ie, the House found itself m conflict with 
the jnrisdiotion in error of the House of Lords, and a proro- 
gation alone could avert the collision of the two Houses. 
In Shdcdale v. Hansari, the House found it prudent to 
concur m the passing of an Act, by which pubhcations 
ordered by Parliament wore protected from the law rolatmg 
to defamation 

I It remains to consider a case in which there was no such 
I ^nflict of junsdiotions as m the two to which wo have just 
referred. 

A resolution of the House of Commons, relating to 
matters confined withm the walls of the House, was called 
in question, m Bradlaugli v Gosset \ and the issue raised 
was, on this occasion, free from all cixcumBtancoB of imtation 
It was stated with the utmost clearness by Stephen J : 
* Suppose that the House of Commons forbids one of its 
members to do that which an Act of Parhament requires 
him to do, and, in order to enforce its prohibition, directs 
i|Sb execinive olScer to exchicfe him i^om the House, by force 
if necessary — ^is such an order one which ^ e can declare to 
be void, and restram the executive o&cer of the House 
from carrymg out ? ’ \ 

The distinction between the oases m which Courts of Law 
consider that the House is alone interested in the matter in 
hand and those in which rights external to the House are 
involved is very clearly furnished by the circumstances of 
the case ; and m the judgment of Stephen J. , 

* A resolution of the House, permitting Mr Bradlaugh to* 
take his seat on making a statutory declaration, wotdd certainly 
^ » Q. B D. 281 ^ 


Bradlaugh 
V Goaset 
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never have been interfered with by this Court If we had been 
moved to declare it void and to restrain Mr Bmdlaugh from 
taking his seat until he had taken the oath^ we should undoubtedl} 
have refused to do so On the other hand^ if the House had 
resolved ever so decidedly that Mr Bradlaugh was entitled to 
make the statutory declaration instead of taking the oath, and 
had attempted hy resolution or otherwise to protect Atm agavnst an 
acbon for penaktes, it would have been our duty to disregard 
such a resolution, and, if an action for penalties were brought, 
to hear and determine it according to our own interpretation 
of the Statute We should have said that, for the purpose of 
determining a right to be exercised within the House itself, and 
in particular the right of sitting and voting, the House, and the 
House only, could interpret the Statsite, hut that as regarded 
nghls to he exercised out of and independentLy of the House, suck 
as the right of suing for a penalty for having sat and voted the 
Statute must he interpreted hy this Court, independently of the House ’ 

On the whole, it seems now to be clearly settled that the 
Courts will not be deterred from upholding pnvate rights 
by the fact that questions of parliamentary pnvilege are 
involved m their maintenanoe , and that, except as regards 
the mtemal regulation of its proceedings by the House, 
Courts of Law will not hesitate to inquire into alleged 
pnvilege, as they would mto local custom, and determine 
its extent and application ' 

Need 2 But there is another point on which Courts of haw 
^^^®*hav0 come into contact with the House of Commons It 
merit ap- relates to the nght of committal for contempt The ques- 
tion is shortly this whether, if a person, so committed 
obtains a wnt of habeas corpus, it is a sufficient return to 
the wnt^that the committal was by a warrant, issued lu 
pursuance of an order of the House of Commons, when the 
warrant for committal did not specify any other grounds 
than contempt In Paty's ^ case, m 1705, the Court of 
Queen’s Bench held that it was sufficient return to a wnt 
of hcd>Gas corpus that the prisoner was committed for con- 
tempt, although the contempt alleged was that Paty, one 


* 2 lioxd Baymond, 1 105 
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of those aggneved by the conduct of the returning officers 
for Aylesbury, had brought an action against them, as in 
Ashby’s case the Courf had already held that ho was en- 
titled to do Holt C J dissented from this judgment and, 
though he was m a minority, reasons will hereafter be given 
for thinking that his view was tho correct one 
In Murray's ^ case (I75i)> the return to the wnt alleged 
contempt simply, and tlio King’s Bench held that * it need 
not appear what the contempt was, for if it did appear we 
could not judge thereof ’ Like law is laid down by Lord 
EUenborough in the case of Burdett v Abbott and in the 
case of the Sheriff of AUddlesex ^ , and tho matter is put 
most clearly m the que<ftion laid beforo the judges by Lord 
Eldou, when Burdett v Abbott^ came before the House of 
Lords for decision He asked them whether, if tho Court 
of Common Pleas had committed for contempt, statmg no 
other cause on the warrant, or the circumBtances of the 
contempt, and the matter came before the Court of King’s 
Bench on the return to a wiit of habeas corpus, the latter 
Court ‘ would discharge the pnsoner, because the particular 
facts and circumstances out of which the contempt arose 
were not set forth in the warrant’ The judges nnam- 
mously answered that it would not do so, and the House 
of Lords thereupon decided for the defendant 
The case of Burdett v Abbott did not anse, like the pre- 
vious cases, upon a return to a writ of habeas corpus^ but 
m an action of trespass brought against the Speaker for 
causing the plamtiff’s house to be broken and enteied, and 
himself to be carried to the Tower and kept there But 
it IS clear that, whether or no the House of Commons is 
a court of record, not only has it the same powcf of pro- 
tecting itself from insult by commitment for contempt, but 
the Supenor Courts of Law have dealt with it in this 
matter as thby would with one another, and have accepted 
as conoluBive its statement that a contempt has been com- 
mitted, without asking what that contempt may have 
If the alleged contempt be expressed in the warrant, it 
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2 Wile» 299* * 14 East, i 

*xiAd.&E8o9 *5 Bov 199. 
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IS possible that a Couzt oi Law might consider the com- 
mitment on its menta* Thus, Lord EUenborough, in 
BurdeU v Abbott, states the law . 

^ If a commitment appeared to be for a contempt of the House 
of Commonfl generally, I would neither in the case of that Court 
nor of any other of the Superior Courts, inquire further , but if 
it did not profess to commit for contempt, but for some matter 
appearing on the retiinii which could by no reasonable intendment 
be considered as a contempt of the Court committing, but a 
ground of commitment palpably arbitrary, unjust, and contrary 
to every pnnciple of natural justice , I say that in case of such 
a commitment we must look at it and act upon it as justice 
may requue,.^of?i Ufkaiotter Court U mai^profess to have proceeded ® ’ 

And thus it is possible that the opinion of Holt C. J 
in Paty's ease may have been the better one, and that il 
a contempt were alleged to consist in the exercise of a legal 
n ght j a Court of Law might " act upon it as justioe may 
require \ 

Beyond this however the Courts are not likely to go in 
the examination of the Speaker’s warrant It is regarded 
in the light of a mandate which issues ' from a supei lor 
Court aotmg according to the course of the Common Law , 
and differs in this respect from ‘ the warrants of magistrates 
or others acting by special statutory authonty and out of 
the course of the Common Law \ Thus the warrant i^ould 
be laJid unless some obvious irregularity should appeui 
upon the face of it 

Payvient of Members 

It IS not easy to find a place for this new addition to tho 
nghts of^members of the House of Commons , by some it 
may not be regarded m the hght of a privilege Since the 
commencement of the financial year 1911-12, every member 
who IB not m receipt of an official salary has received £400 
a year, paid quarterly, and subject to income tax and this 

^ It 18 noticeable that Lord hJllenboroiigh oees the term ‘ Court ’ of the 
Rouse of Commons. Probably tbe -word must be understood in the limited 
Bensemwbiohitiausedln J^teUtnsrv TAomcutiSqC] A C 612 

* Swdeii V AhboU, 14 Eaat, 150 » Hotpajd v CfMet, 10 Q B 359 
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charge upon the taxpayer will come up every year as one 
of the votes in Supply 

These salanes differ from the wages which fell into disuse 
early in the seventeenth century (i) the payment is made 
by the Exchequer and not by the constituency , and (2) 
there is no such condition as was imposed by 6 Hen VIII, 
0, 16, that unless the member attend the House until the 
dose of the Session wages should not be paid. ‘ The pay- 
ment IS made to and received by e\ cry member mrhde 
It does not vary with his pecuniary needs or with the 
expeusee he must incur in fulfilhng hia duties or with the 
assiduity with which those duties aro fulfilled. Indeed, it 
oontmues to be payable to him for penods during which 
he may be disqualified from sitting and voting and can 
have no duties to perform * ^ 

1 Laid Parker in Utdlmafietid v HaiUeton [1916I i A C 42$^, 460 £E Seej 
however, anie, p. i 66 (n ) It wae held iti the case cited that undere 51 of the 
Bankruptcy (Ireland) Amendment Act, 1872 (35 & 3C Vict 0 56) the Court 
oonld Older part of the ealaiy to be appropnated for the benefit of creditois, 
and the aigoment that euoh appropnation would be ogainGt public policy 
waa rejected Under the Xnsh Bankruptcy Acta a bankrupt la not, as in 
SngKand and Scotland, diaquahfied from election to Parliament, though he 
may become diaqualifird if adjudicated bankrupt while a member 



CHAPTER V 


THE HOUSE OF LORDS 

We have^ so &r, dealt with that part of the legislature 
which IS brought into existence by popular dection taking 
place m pursuance of writs of summons issued by the 
Crown We now come to deal with that part which depends 
for its existence on royal wnts addressed to its individual 
members 

Peerage But we are apt to speak of the Lords of Parliament or of 
the House of Lords as though those were convertible terms 
with the Peerage, forgetting that the political functions 
ment and privileges of a peer who is also a Lord of Parhament 
are not summed up in his nght lo a> place in an hereditary 
legislative body, and that the Poerage is not conterminous 
with the House of Lords 

That the Peerage and the Houso of Lords do not mean 
ment who the game thing is easily shown it would soem to be 

of the essence of the Peerage that it should carry with at 
hereditary right ^ , such hereditary right is wanting not only 
to the Bishops but also to the Lords of Appeal, yet Bishops 
and Lords of Appeal are entitled to be summoned to the 
House of liords 

Poors who Agam, the peerage before the Union with Scotland was 
Loidflof ^he peerage of the realm of England after the Umon it 
heoarae the peerage of the kmgdom of Great Bntam but 
as many of the peois of Great Bntam as were such in 
virtue being peers of Scotland did not become Lords of 
Parliament unless they were in the number of the sixteen 
representative peers After the Union with Ireland the 
peerage became that of the United Kmgdom of Great 
Bntam and Ireland, but again such as belonged to this 
body as peers of Irelaiid did not become Lords of Farha- 

' A peerage ib, m law, an incorporeal hereditament, * an mhentance ’ 
Palmer, Peerage Law in England, p 4, and see authorities there cited 

> 6 Anne, on. Art. 25. 
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ment nnleBfl they were in the number of the t^onty-eight 
repreffentative paew ^ 

V It follows therefore that there are Lorda of ParUament 
who are not Peers, and Peers who are not Lords of Parlia- 
ment. There are certain functions and attnbutes common 
to Peers who are Ixirds of Parhament and to Peers who are 
not These may be distingmsbed in the Lords' Report on FuncUons 
the dignity of a Peer, where peers are desenbed : — ‘ First o£Po®"«« 
as possessing individually titles of honour giving them 
respectively rank and precedence ; secondly, as being indi- 
vidually hereditary counsellors of the Crown , thirdly, as 
being collectively (together with the Spiritual Lords), when 
not assembled m Parliament, the permanent council of the 
Crown , fourthly, as being also collectively (together with 
the Spmtual Lords), when oBS&inhhd %n Parliament^ a Court 
of Judicature , and fifthly, as having for a long time 
formed with the Commons, when comened %n Parhament, 
the Legislative Assembly of the kingdom by whose advice, 
consent and authority, with the sanction of the Crown, aU 
laws have been made ^ " 

It would appear then that there are certam pmuleges 
and duties of peers which are distinct from those of a 
Lord of Parliament Those which axipertsm to them as 
Counsellors oj the Crown or as a Court of judicature are 
more properly dealt with elsewhere Others may be con- 
sidered here ; but first let us ask, of what persons does the 
House of Lords consist? Can we classify the Lords of 
Parliament ? 

There are five kinds of quahfication for membership of 
the House of Lords, and the ‘ Lords Spiritual and Temporal ’ House of 
COUBJSt of — 

(1) Hereditary peers of the United Kmgdom . ' 

(2) Hereditary peers who are not hereditary Lords of 
Parhament — 

(a) The 16 representative peers of Scotland elected 
for each Parhament, 

* 39&40G00 3,0 67, Articleiv 

* Lords* FiEst Report on Dignity of a Peer, p 14 

^ The Chown, voi 1 , ohap u , toL 11 , chap z 
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(h) The 28 representative peers of Ireland elected 
for life^: 

(3) Lords who are Lords of Parliament during their li^es 
but transmit no nghts, whether as peers or as Lords 
of Parliament, to their heiis — 

(а) The 26 lords spiritual, 

(б) The lords of appeal 

Of these, tho lords spiniual hold their place as 
Lords of Parliament, oondiUonally on the discharge 
of episcopal duties A bishop who resigns his bishopno 
ceases to be a Lord of Parhamenti though he retains 
rank and precedence K The same rule applied to tho 
Lords of Appeal and their discharge of judicial func- 
tions before 1887 , but they now hold their place m 
Parliament for hfe \ 

§ L The Baronage as an estate of the realm 

Such IB the present constitution of the House of Lonls 
But it IB necessary to ask not only how these different kinds 
of quahfioation arose, but how the entire body of the Honso 
comes to exist as an independent branch of the legiBlature. 

line Witan of the Saxon kings comprised, at any rate, 
the earls and bishops The temporal office of the one, tho 
spintual office of the other, conferred a nght to be present 
at the great council of the realm After the Norman 
Conquest the earl lost, to a great extent. Ins official position 
Nor did the bishop any longer hold his lands free of all but 
spiritual serviGe In the words of Dr btubbs, * the earldoms 
became fiefs instead of magistracies, and even the bishops 
had to accept the status of barons Attendance at the 
King’s <^uit became a habihty rather than a right, a liabihty 
ansing out of tenure. We can consideor later whether the 
bishop IS summoned in nght of hiB spintual office or on the 
liability of his temporal barony. 

The earls created after the Conquest were tew nor was 
it the pohey of the Norman and Angevin kings to retain 

^ It IB not known whothcr tho position o£ Insh repreBontativc poors will 
he in any way Affected by the Insh Agreement of December 6, 1921 

* 32 & 33 Viot 0 III, s 5 « 50 & 51 ?ict o 70^ B B 

* Const, Hist 1 (5th ed )<a93 
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the great temtonal offices of the Anglo-Saxon kingdom 
But when the bu-runago appears in the reign of Edward I, 
as an estate of the realm summoned m a special form to 
a dehberative assembly distinct from the Commons, it con- 
sisted of many persons besides earls and bishops, and we 
are met by the difficulty of asoertaimng how this body was 
constituted and what wero its distinctive characteristics. Tiie 

When John promised that he would never exact any aid 
other than the throe feudal aids, msi per commune consihum the Chax- 
regm, the persons who were described as entitled to be 
present at the council were the tenants in chief of the Crown 
The assembly was divided into two groups, and of one group 
each member received a special summons Some members 
of this group are easily distinguishable from ail the members 
of the other the archbishops, bishops, abbots and earls 
Besides these come the " inajores barones and where aJl 
ohke depended for their right to be present on holding lands 
of the Crown, it is not easy to say what constituted the 
difference between tho majores bamies specially summoned 
and the mtnores barones and other tenants in chief summoned 
' m generah/ It may have been greater extent of possessions, 
or greater political influence, or a longer line of descent. 

So far as the assembly of John is concerned its only 
importance to us lies m the conclusion to winch it leads 
iiSi that, since the right to be present depended in all cases 
upon tenure, the distinction between the 9 nafore 3 barones 
and the mtnores barones could not have rested on the fact 

This conclusion is important when wo ask what gave a right The banm 
of summons to the meetings of the King^s Council m Farha- ^waid L 
ment m the constitution of Edward 1 The right of repre- 
sentation in the Parhamoiit of 1295 most certamly did not 
m the case of the Commons depend upon the holding of 
lands of the Cro^rn. Did then the nght of summons depend 
in the case of the magnates upon such holding ? Or the 
question may be put in this way Apart from the earls .and 
bishops, were those who were summoned hmited to such 
persons as held of the Crown 011 baronial tenure, and did 
such tenure confer a right to be summoned ? There are in 
fact three possibilities as to the relati6n of the estate of the 
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baronage to tenure The might have been bound to 
Bummon all who held of him ^ per haronvim\ and none 
other he might have been free to select for Bummons 
whom he ohoBe within the hmits of those who held lands 
of him either per baromom or on some other tenure , oi 
biB diBoretion as to the summons might have been unro- 
fltnoted by the requirement of tenure. 

We may disnusa the first of these three possibihties. 
There seems to be no doubt that the particular holding 
which earned with it the feudal obligations of a barony, 
the holdmg of thirteen knights’ fees and a third, did not 
place the holder among the tnajores baroneSf nor did it 
confer the right to be summoned to Parliament The Com- 
mittee of the House of Lords appointed in 1819 to iiiquiie 
mto ‘all mattera touching the Uigmty ol a Peer of the 
Bealm ’ came to a decided conclusion that many who were 
m possession of baronies in tbe techmeal sense of bolding 
per baromam were not summoned by Edward T^. 

The second question, whether the discretion of the King 
as to summons was or was not himted to those who held 
of himself, per baromam or otherwise, admits of some doubt 

Tbe case of Thomas Furmval lUustrates this point as to 
the character of the tenure It was not necessary that iho 
person summoned should hold as by barony Thomas 
Punuval waB amerced for lands held of the King, as bj 
barony He alleged that ho did not hold his lands on such 
tenure On inquisition made by order of the Exchequer it 
was found that he held the lands on account of which he 
was amerced, and that he held of the King ‘ but not b} 
barony^.’ He was undoubtedly summoned, by wnt, to 
Parliament before and after this contention 

^ * Henry the Thud la reported to hAve reckoned that abovo Wo hundred 
properties, denominated Baronies, existed in his time, the remainijig 
records afford proof of the existence of A very large number of such Baronies, 
and except in the mstanoes already mentioned, there appears to haie 
been no olaim of a seat m Parliament in respect of such Baronies * I'hird 
Rep^ on the Dignity of a Peer, p 24 ? 

* 19 Ed n, Madox, History of the Exchequer, oh 14 , s 11 od Jin , 
and see Pike, Hist of House ol Lords, 935 -^ 

* See the lista of petsona suminoned to the Parliaments of Edward 1 1 
and Edward 111 m the Appendix to the Report on the*' Dignity of a Peer 
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But it 18 not BO easy to ascertain whether in the thirtoonth 
and fourteenth oentunea persons were summoned who did 
not hold of the King at all^. 

The Beport on the Digmty of a Peer suggests that tenure 
was not a condition precedent to summons^, but the case 
of Wanne de L'Isle, who held a barony of a meene Lord 
and yet was summoned to Parliament, is the only authority 
for the suggestion, and the case was regarded at the time 
as exceptional 

In the course of the reign of Ed\\ard 111 an alteration 
took place m the wording of the wnt of summons which 
may mdioate a change m the conditions of summons The 
peer was bidden to attend — not in fide et Iwmagio, but — 
infide et hgeantia This change did not take plaoe at once. 
The words homagtum and Ivgeantia \yere used, sometimes 
one, sometimes another, sometimes both, indiscriminately 
from 1348 to 1373, after which latter date the peer was 
regularly summoned on his faith and allegiance 

One cannot safely say more than this Tenure of the 
Crown by barony created a habihty though it did not give 
a right to a wnt of summonfi , but it is not easy to fix an 
approximate date at which the summons came to be 
mdependent of tenure Whether or no the Kmg umformly 
or habitually confined hia summons to suoh as held of bun- 
self, the estate of the baronage was ultimately constituted 
and defined, not by conditions of birth or of tenure, but 
by the exercise of the royal prerogative in issuing the wnt 
of summons 

It does not appear that in the thirteenth century or for 
some time later a writ of summons issued to a particular 
baron was regarded as neccssanly entithng him to receave 
the wnt on all future occasions , still less that lus hens 
thereby become entitled to receive wnts of Bummons after 
their ancestor’s death. But the mtimate connexion between 
the liability to be summoned and the tenure of land, com- 
bined with the practice of stnot entail, tended to promote 
the conception of an hereditary nght, and the hst o£*the 

^ Hallam, Middle Ages, ( 1 877), 161 , Stubbs, Const Hist 11 (5th ed.) 166 

* Beport, p 243 1 end see Pike, Const Hist of House of Lords, 117 
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greater baTom to 'whom it was cufitomary to iseae write 
gradually became stereotyped. Biohard II was the first 
to create a baron by letters patenti and it may be that the 
reason for this innovation was that the prerogative of the 
Crown with regard to its choice of counsellors was felt to 
have become unduly limited \ 

The date from which a wnt of summonB operated so as 
to confer an hereditary nght has been vanously stated 
Lord Bedesdale m the L’lsle case would fix it at the fifth 
year of the reign of Biohard II, he regards the rule as 
settled by the statute 5 Bic st 2, c 41 which Lord Coke 
mterprets. and seemingly with good ground for so doing, 
to be merely declaratory of existing practice ^ Mr Hallam 
would place it later ^ Bishop Stubbs teUs us that it is 
convenient to adopt the year 1295 as the era from which 
the baron whose ancestor has once been summoned and has 
once sat in Farhament can claim an hereditary nght to be 
so summoned^ Professor Freeman thinks (and it would 
seem, with justice) that Dr Stubbs fixes the date a little 
too rigidly^ but holds that after 1295 — 

' The tendency is to the perpetual summons, to the hereditary 
summons , from that time anything else gradually bocoinos 
exceptional, things had reached a point when the lai\)ers 
were sure before long to lay down the rule that a single suminoiih 
implied a perpetual and an hereditary summons ^ * 

There is, however a wide divergence between historical 
foot and peerage law The early kings who summoned 
barons to their Farhaments may not have had, and almost 
certainly did not have, the intention of creating thereby 
what we now know as an hereditary peerage . but centunes 
later the House of Lords decided (what is now the law) that 
proof of the receipt of a wnt of summons to a Farbamout 

I FoUaid, Evolution of Fariiament, p 103 

* Report of proceedings on to the barony of L’lsle, od Nicoles, 
p 2^ Mr Pike, Const Hut of Eorue of Lords, pp 94-100, seems to 
agree, as to dates, with Lord Bedesdale rather than with I>r Stubbs 

■ Hallam, Middle Ages, (1877), 563 

* Const Hut iL (stb ed ) 192 

* Encyclopsedia Bniannioa, Tit Peerage 
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and a sitting m Farhament m virtne thereof operated to 
confer an heroditaiy peerage on the person so summoned, 
even though no proof might be forthcoming of any subse- 
quent wnt addi:i0ssed to him or to his descendants 
It toU be remembered that in the thirteenth and fourteenth 
centunes the wnt of summons was to a meeting of the King’s 
Oounoil in Parliament An able and powerful King such as 
Edward I no doubt summoned only those of lus barons 
whose advice and counsel were likely to be of value to him ; 
but m the troubled times of his successor the magnates 
were stronger than the King and asserted their right to 
control the Council, and, through the Council, the King 
himself. It is from this period that ^ e may date the gradual 
disappearance from Parliament of the Council’s professional 
elements, the judges, the barons of the Exchequer, and 
others, who became advisers only, without a vote The King’s 
Council in Parliament thus became a Council of magnates, 
and, with the growth of the hereditary pnnciple, assumed 
the character of a chamber of hereditary counsellors, a House 
of Lords such as we know it to-day 

§ 2 Legal diffi 4 mlt%es %n defining ihe estate of (he 
Baronage. 

We may say that from 1295 onwards the general rule Diffioni- 
obtamed that the Parhamentary baron acqmred his rank 
and hiB right to vote by wnt of summons followed by the creation, 
taking of his seat An earldom was an office as well as a 
dignity^ and an earl was created by formal investiture with 
the sword, frequently in Forhament, and he received a 
charter, or later letters patent, declanng the dignity con- 
ferred upon him and limiting its devolution. As the other 
ranks of the peerage were called into existence the grant 
was m like manner evidenced by charter or patent. Biehard II 
conferred a barony in this manner. The practice was not 
repeated m the case of baromes until the reign of Henry YT, 
but thenceforth it became the usual mode of creating Parha- 
mentary baromes as well as other ranks in the peerage, 

^ Eairidom of NurfolL Peerage Claim [1907] A.C 10, 12 

I 
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and tended greatly to sunplify questiona which from time 
to time arose as to the rights to disputed peerages 

For the patent was OYidenoe of title and indicated the 
line in which the peerage was to desoendj usually to the 
hens male of body of the grantee ; while the titles of 
baronies which depended upon the wnt of summons ware 
complicated, not merely by the greater difficulty of proof, 
and by the fact that they passed to heirs lineal, and were 
not himted to the male Ime, but undoubtedly by the fact 
that for a long time an impression prevailed that the} 
were connected with the holding oi land, and henco that 
they might be dealt with hke so much landed property \ 

'From this connexion, nght or*^ wrong, of barony with 
tenure some cunous results arose 

Piynne teQs us but without giving much authority for 
the statement^ that baromes by tenure were alienated by 
sales and gifts ' so as to confer the right of summons on 
the new owner It may not be easy to find proof of Prymie's 
assertion, but at any rate there seems no doubt that holders 
of baronies exercised a power of limitation so as to exclude 
heirs geueral m favour of a particular line of descent Tims 
William Baron Berkeley in the reign of Henry VII, ha^ mg 
barred the entail of the castle, lands and other hereditaments, 
moluding, as was considered at the tune, the Parliameutarv^ 
barony, settled the same on King Henry VII, m tail male 
with remamder to his own nght hens ; the Parhamentary 
barony thereupon remamed in abeyance until the death 
iffMiwTScti wfwn die iemr maih of JEfiJirry- VZ! istled icrfo* 

the remainder took effect in favour of the great-grandson 
of Wilham’s brother, who was then summoned to Parlia- 
ment m nght of the barony 

Again, until the end of the sixteenth century a commoner 
marrying a baroness in her own nght became entitled (o 
a wnt of summons during her life ® Henry VIII thought 

* We m&y note the effect, in oonfiiznmg the idea that bojonieti wen. by 
teniue. of the position of the abbots who a^ed to be eicoused attendance 
on the ground that they did not hold baronieff in the aense of land 
buoniea Stubbs, Const Hist, in (5th ed ) 459 

* Bnef Beguter, p 239 ^ 

* Laid Bnighley gives a^ list of 20 barons of Pozliament ' that have 
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it objeotionable that ‘ a dignity should shift from the 
husbaiid on the death of the mfe and, m a case where 
a man claimed a digmty in right of his wife, laid down 
the rule that unless there was issue of the marriage, so as 
to make the husband a tenant by curtesy of England, he 
should not enjoy fais wife's digmty The rig^t was thus 
narrowed, but until the WHloug}!^^ case (1580) it was 
held that a tenancy by the curtesy in a peerage existed 
during the lifetime of the father to the exclusion of the 
eldest son, though of age 

The surrender of a barony to the Grown by the process 
of ICTying a fins suggests the connexion of the ri^t or 
habihty to be summoned to Farbament with the tenure 
of on estate The surrenders of peerages which took place 
before the seyenteentb century appear to have been sur- 
renders either of earldoms which had the character of 
offices, or of peerages created by letters patent which 
might be returned to the Chancery whence they came. 
In the year 1640 a fine bad been levied of a barony which 
was created not by letters patent but by wnt, and the fine 
was held good. 

These practices have ceased to bo lawful in consequence 
of the gradual definition and estabhshment of custom by 
a senes of resolutions or decisions of the House of Lords 
on disputed peerages In the words of Lord Campbell, 
‘ It IB now fully settled that the law of the peerage of 
England depends entirely upon usage, both as to the power 
ot the Crowe and &a to any eJsim that may be made by 
a subject * ’ 

The seventeenth century — and especially the latter part 
of the seventeenth century — may be looked upon as the 
penod when the customs of the peerage were defined and 
reduced to the form in which they appear la modem text- 


Attainad their baronies by iheir wives ’ Hatfield HSS in 826 (Slaich 6, 
15SI). 

1 CoUiiiSt p II, and see Pike, Const Hist oC House of Lords, p A)y 

* Ibid j p 23 

* See Cnnse on Dignities, and the coses there collected pp 106, 106 

* 8 H L C 70^ The role as to surrender is described more ooiuneely 
by Mr. Pike as * Ltord-made law of comparatively recent gcowtiu* 
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books And this was done by resolutions o£ the House 
passed upon oases referred to it for oonsideration by the 
GiO'wn^ ot passed independently of such reforenoe 
Peeiage Thus in 1640 the House resolved in general terms that 
ca^otbe ^ peerage oould not be alienated or transferred to another 
rendeced nor surrendered to the Grown* In the Pujbeck oase^ in 
1678 the House definitely held that a partioular peerage 
could not be surrendered, nor the peer divest himseU of 
hiB barony by the process of suffering a fine ^ 
muHtongi, In 1640 it was held in the Butkyn case® that title to 
a peerage must originate in matter of record , that is, by 
patent wnt Of by a succession of wnts or by patent Such a decision 
would mean that the House would not accept the fact of 
the seat having been taken, or a ceremonial having been 
passed through, unless supported by dooumentaiy eindence 
of a oertam sort. 

vnt In 1673 it was held in the Chfton^ case that a man to 

whom a wnt of summons is issued, and who in pursuance 
peerage, thereof takes his seat in Parliament, acqmres thereby an 
hereditary peerage 

after Beat In 1677 Gomes the important decision m the case of the 

barony of Fresdimlle^, that a Parhamentary barony is not 
constituted by the mere receipt of a wnt of summons noi 
IS the blood of the holder ennobled thereby ^ Proof must 
be given that the suzamons was obeyed and the seat taken 
in order to perfect the title to the barony. 

Nine How gradual has been the defimtion of the nghts of the 
cStuiy pe^wbgCf and of the Crown in relation to the peerage, is 
caaea shown by the cases which have ansen in the nineteenth 

and present centuries. The right of the Crown to create 
a hfe peer with a nght to sit and vote as a Lord of Parlia* 
ment was not definitely negatived till 1858®, nor the right 

1 Collins, 506, and Loids' Rep ni 26 

* Ldxda’ Rep uu 25, and see CoUins, 301 ; Btaldom of Norfolk Ptvraqr 
Claim [1907! A. C 10 The contentiozi that a peer may evade the dis 
abilities, withont aurrendermg the nghts, of a peerage and may oontmue 
to ai^ UL the Honse of CommoxiB if he lefraina fEom a^mg for a wnt oi 
summons, might be regarded as an attempt at partial surrender The 
attempt faded. Ante ,p. S3 

* Colima, 2^6 * Ibid, 292 

^ Lords’ Rep 111 2 • 140 Hansard, 3rd ser 33a 
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to oreate peerages with limitationB unknown to the Common 
Law tmtil 1876^ The right of the suhjeot to claim a 
BUmmons in virtue of holding certain lands, that is, to 
transfer a so-called barony by tenure, was settled adversely 
in 1861 as was the right to surrender a peerage m 1907 ^ 

So far an attempt has been made to show how the baronage 
came to be an estate of the realm and a separate House of 
Parliament. 

We now come to consider — ^What are the limits on the 
light of the Grown to create peers , — what are the limits 
on the right of the Crown to summon peers ; — ^what dis- 
qualifications may prevent a peer, duly created and properly 
summoned^ from sitting and voting ; — what there is indi- 
vidual or oharaotenstic about tho mode of creation or of 
summons in the case of each of the Glasses of peers enumera-* 
ted on a preceding page ; — what are the privileges of the 
House collectively or of its membors individually. 

§ 3 Beal or svjjposed resfncttons m Creatioft 

The restnotions on the nght of tho King to oreate peers 
are partly statntorv, partly to be found in a senes of demsions 
which detennmo the nature of the estate which the Crown 
may oreate in a digmty carrying with it the nght to sit and 
vote as a Peer of Parliament, 

The statutory limitations arc imposed by the Acts of 
Umon 

The Act of Umon with Scotland provides tliat the peerage 
of Scotland shall after iliai Act be the peetrage of Great 
Bniain, and makes no provision for any increase of the 
Bootoh peerage, or for the maintenance of its numbers at 
their then existmg figure It would follow that if the King 
made a new peer of Scotland he would not be admitted to 
vote at the election of Scotch representative peers Indeed 
an Act of 1847 ^ takes away the nght to vote in respect of 
any peerage in virtue of which the vote has not been exercised 
smoe i8qo 

The Act of Umon with Ireland provides that the Crown 

^ L R 2 App O 31 ■ 8 H b C 81 * [iec7] A. C 10 

* Repreaentative Peers (Scotlimd} Act, 1847^10 & ii Viot o 52) 
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may make one peer of Ireland for eveiy three that beoome 
extinct after the Umon until the number fall to ioo« and 
that the nnmber of Ineh peers not entitled by the possession 
of other peerages to an hereditary seat m the Honse of Lords 
of the Dmted Kingdom may be retamed at that numbor 
by fresh oreations if the King so please 
The Crown therefore cannot create a peer of Scotland ; 
and can only create a peer of Ireland under tho oironm- 
stances defined m the Act of Umon with Ireland 
We now come to what may be described as the Common 
Law restnotions on the right of creation 

(a) The King cannot accept a surrender of a 
granted, thsrafoTa cannot gr^ni 
afresh a peerage the holder of which has gone through 
the form of surrender That a peerage cannot bo 
surrendered seems to have been a matter settled liy 
judioiel opimon and resolutions of the Lords based 
thereon in the seventeenth century Tho opinion of 
Dodndge J in the case of the earldom of Oxford ^ v as 
adopted by the House m the Grey de Ruthyn case m 
1640, when the House resolved that — 

' No peer of the realm can drown or extinguish bis 
honour (but that it deBconds to his desceiidanta)i neither 
by surrender, grant, fine, nor any other conveyance to 
the Kmg * * 

This resolution was acted on in the Purbech case** m 
1678, and the law seems to have remained unquestioned 
until very lately when the earldom of Norfolk was claimed 
by Lord Mowbray on the ground of a surrender of the 
earldom by Roger le Bygod to Edward I in 1302, and a re- 
grant by Edward II of the s^me earldom to Thomas do 
Brotherton, by charter, in 1312 Lord Mowbray satis- 
faotonly proved his descent from Thomas de Brotherton, 
but the Committee for Privileges, to whom the case was 
referred, reported that the claim was not estabhshed 
because the onginal surrender was invahd'* Their Lord- 

^ Colima, 190 « Ibid , 256 • ibid , 293 

* 1^9071 A C lo Brotbertou hod been aummoned ,^nd bed taken lua 
Beat, but thia apart from patent or charter, oould confer no more ♦‘■ban 
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shipfl took the law to be settled by the Purbeck ease and 
held that the law thus Bottled had always been the law on 
the subject f although such a surrender might, erroneously, 
have been regarded as valid in Iho thirteenth and fourteenth 
centunes K 

(6) The King cannot create a peerage with hmita- 
tions which involve a variation from the ordinary be 
law of the country with regard to descent^ This 
has not always been regarded as settled law. 

In the Devon peerage case ^ (1831) it was held that a grant Devon 
of an earldom made to a man and his hefirs male was good, 
a giant differing from an estate tail m the absence of words 
of procreation and from, an estate in fee by reason of the 
lestnction as to sex In the Wiltes claim of peerage^ it 
was held that a similar grant was bad There were other 
reasons for holding that the claimant in the Wiltes case wiitea 
could not Bustam his claim, for Wilham le Scrope the first 
Earl of Wiltes was alleged to have forfeited his earldom, 
upon his execution, in the troubles which ended in the 
dethronement of Eiohard II But Lord Chelmsford was 
clearly of opinion that the grant was bad. He asks — 

* Whether it is competent to the Crown to give to a digmty 
a desoondible quality unknown to the law, and thereby to 
introduce a new speciea of inheritance and succession ^ and 
adds, ^ the question put in this way seems to answer itself 
The Grown can have no such power unless there is something 
80 peculiar in a dignity, so entirely within the province of the 
Cbiwn 60 mould at its pfeasure, that a hiriitatian void as to 
every other subject of grant is good and valid in the creation of 
a peerage No one hae pushed the argument to this extravagant 
length ’ 

It should be observed that the law as laid down by Lord onoe/of 
Chelmsford m the Wiltes case differed not only fiom that opinion 

a barony, and the claim was for an earldom, and the charter, on which 
the title tio Boznmons was based, was held to be invalid 

^ On 26th Nov 1919, the Hon^ie of Comnions (by 169 to 56) refused 
leave to bnng m a bill enabling the Crown to accept the Burrender of a 
peerage 174 Commons Joum 376 

* Per Lord Cairu, L. B 2 App On 20 

" 2 Dow A CL 200 * R. 4 IL Lb 126. 
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on whioh a Committee of Fnvilegee had founded its con- 
cluBione m the Deixm oaee, bnt was at vananoe vnih the 
opinions of two snoh emment authonties as Coke and 
Crmse, Coke says that a wnt of sommonB confers on the 
person enminoned ' a fee simple in the barony without 
words of inhentance ' But he qualifies this statement 
almost immediately by saying that * the wnt hath no 
operation until he sit in Parliament and thereby his blood 
IS ennobled to him and h%s heirs hnealK* Cruise com- 
menting on these d%da of Coke says, ' a person having 
a dignity hy wnt is not tenant in fee simple of it, for in 
that case would descend to hevrs general, whether lineal 
or collateral, of the person last sensed , whereas a dignity 
of this description is only inhentablo by such heirs as are 
lineally descended from the person first summoned to 
Parliament and not to any other heirs It is m faot a speoies 
of estate not known to the law in any other instance except 
that of an office of honour 

Committees of Privileges do not consider themselves 
bound by previous resolutions of similar Committees, and 
the resolution in the Devon Peerage ease, together with the 
opimons of the learned writers just cited, might ha\ o been 
thought to counterbalance the conolusions of the Wiites 
peerage case, but for a later decision of the same character 
The in the Buchhurst peerage^ case The barony of Buokhurst, 
^khurst created in 1864, was granted by patent to the Countess of 
De la Warr for her life with limitations over to her second 
anj every otJfier son m taif mate Bnt towards the cfose 
of the patent a proviso was introduced to the effect that 
whenever the earldom of De la Warr and the barony of 
Buckhurst devolved upon the same person, the barony 
should shift over to the person who would be next entitled 
to succeed thereto if the person succeeding to the earldom 
were dead without issue 

The lav Lord Caims pointed out that the patent proposed to deal 

settled ^ peerage as a shifting use, that such shifting of an 

' Co Litt [16 hi and see [9 b] 

> Cniiiie on Dignities (1810), p ion, and see Pike, Const Hist of the 
Hotiae of Lords, 134 
* 2 App Ca. 1 
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estate could only take place by virtiie of the Statute of 
Uses, which turned uses into legal estates and which could 
have no application to peerages, because a peerage could 
not be held to the use of, or in trust for, another Ho then 
asked whether such a course of descent as the grant pre* 
Bonbed was possible at Common law, and holding, as indeed 
was clear, that it was not possible, be pronounced against 
the claim on the ground stated earlier in bis judgment that 
' a peerage, partaking of the qualities of real estate, must be 
made in its bimtation by the Crown, so far as it is descendible, 
descendible in a course known to the law ^ ’ 

We may here refer to the * abeyance ’ of peerages A 
barony by wnt descends, to heirs general Hence, if a baron 
created by wnt dies leaving no male heir, his daughter, 
jf he has but one, succeeds as a peeress m her own nght , 
but if there are more than one, the barony descends to all 
the daughters as co-heirs, as to co^paroeners, and is then 
said to go into abeyance among them and their descendants, 
until the abeyance is terminated by the Crown in favour 
of one oo^heir or until in process of time the peerage becomes 
vested m a smgle descendant of the last holder The doc- 
tnne does not apply in the case of peerages created by 
letters patent, which invariably contain a hmitation to the 
heirB male of the body of the grantee, though a special 
lemainder is sometimes added to take effect as a new grant 
after the original hmitation has come to an end 

It remains to consider the vexed question of baronies by 
\uinctB, wTmcki, li Mnvy X/UQ\d be exnAi, wun\d entetoatb 

upon the exclusive prerogative of the Crown to summon 
whom it will to its Councils and to the Lords’ House of 
Parliament. But the question has been settled adveisely 
to the existence of such baronies 

The Berkeley peerage case came to be decided in 1861 ^ 
upon a reference by the Crown to the House of Lords of a 
petition of Sir Maunoe Berkeley to the Queen to be declared 
Baron of Berkeley and to receive a wnt of summoi^ to 
Parliament 

The ground of the petition was that Sir Maunoe was for 
^ Buekhurst Peera^ ease, L. B. 2 App Oa pp ^9 and 20 * 8 H. L. G. ai 
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the time being entitled to the oastle and lands constituting 
what had been the temtonal barony of Berkeley ; and it 
may be said shortly, that m order to prove his case the 
petitioner had to show, first, that the right to a wnt of 
summons had shifted with the nght to the castle and lands 
of Berkeley, and secondly, that it had shifted m snoh a way 
as to make a precedent for the disposition by will of 
a barony by tenure. 

As to the first point the petitioner was able to make out 
a case There were two settlements of the castle and 
temtonal barony of Berkeley by which it might be alleged 
that the Farhamentaiy barony had been allowed to pass to 
the person for the time entitled the settlement. 

Of these settlements the first took place m the reign of 
Edward III, when Thomas, Lord Berkeley, with licence 
from the Grown, settled the castle and lands constituting 
the temtonal barony upon himself for life with remainder 
to his son Maurice in tail male The result of this settle- 
ment was that when, in the third generation, male heirs 
failed m the direct Ime of descent, not only the lands bu( 
the wnt of summons to Parhament went out of the direct 
line to the nearest male heir^ Thero seemed no doubt 
that this was a genuine exercise of a right to direct the 
devolution of a barony by tenure, and that the baron, 
summoned as just desonbed, was recognized by the House 
of Lords as entitled to the same precedence as though ho 
had been in the direct hne of descent. 

The was mote donVAhA yu As apphea- 

tion to the matter m dispute Wilham Lord Berkeley, in 
the reign of Henry Yll, having barred the entail abo\o 
desenbed by sufienng a fine, settled the temtonal barony 
upon the heirs of his body, with remainder to Henry VII, 
and the heirs of his body, with a reversion to his own right 
heirs Wilham died childless, and his lands passed under 
the settlement to Henry Vll, and his brother Maurice was 

^ Ifatinoe kft bodb of whom the eldest, Thomas, took the barony, but 
on hia death left an only daughter who waa ezoluded from tho Buooeflsion 
by the entail The barony passed to Jamee, the nephew of Thomaa and 
eldest grandson of Maimoe, and this JamoB was tegular^ summoned until 
his death in 1463 
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never Bummoned to Parliament. When Edward VI died 
childless the reversion fell m, and Maonce’s great-grandson 
acquired the pTopert7 and was summoned to Parliament, 
taking the precedence due to the ancient barony But m 
the meantime, though Maunce Berkeley was never sum- 
moned to Parliament, his son Maunoe was summoned, yet 
only as jumor baron, and he never obtained the high 
precedence due to the old Berkeley barony When Maunco 
died childless his brother Thomas was summoned, and on 
the death of Thomas, his son, also named Thomas, was 
summoned, and this last enjoyed the precedence of the old 
barony. Shortly before his death the reversion had fallen 
m by the death of Edward VI, and Thomas's son Henry 
obtained the Berkeley lands as well as the Berkeley peerage. 

Upon these facts it seems open to question whether the 
Parbamentary barony was not recognized, with or without 
the precedence due to it, as vested in the hens of Wilham 
the settlor, dunng somo part of the time that the temtonal 
barony was vested in the Crown 

These two settlements made the strength of the claimant's Why m- 
oase, because they afforded proof that a dealing with the 
castle of Berkeley affected the nght of summons to Parha- 
ment In oonsequenco of the first, the nght of summons 
had followed the castle out of the direct line of descent In 
consequence of the second, the wnt of summons had, at any 
rate for a time, ceased to be issued while the castle was 
vested in the Crown 

Bert the inadequacy of these settfeinentff to estahhsh ihwweio 
the claimant's case arose from the fact that m each case the ^ 
settlement was made by deed and with hoenoe from the hoonoe, 
Crown, whereas the claim set up rested on a devise of 
the castle by will The claimant had therefore to contend 
that modes of deahng with land unknown to the law at the 
date of the last settlement on which his case rested were 
apphcable to baronies by tenure 

Fpr smee his claim rested on a devise, and since wills of but the 
land were not vahd at the date of the last settlement whoh 
was used to prove a nght to deal with the barony by the » devise 
holder, the claimant, in order to establish his case, was 
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man whom he might procure as his purchaser or select as 
hiB donee. 

The histonoal uncertainty as to the existence of such 
baromes. and the practical absurdities which would follow 
from their existence, oombme to lead to the conclusion 
that, at any rate, m the language of the judges in the 
Fitzwalter case, they are * not fit to be reviv^ ' 

2 ScotA and Insh Peers. Beference has already been 
made to the restrictions which are set upon the power ot 
the Grown to create peerages of Scotland and Ireland 
There are further restrictions upon its power to summon 
peers of Scotland and Ireland to sit and vote m the House 
of Lords 

The Act of Umon with Scotland conferred upon all 
Scotch peers the same privileges as were enjoyed by the 
peers of Great Britain The Act of Umon with Ireland 
conferred upon all Insh peers the same pnvileges as were 
enjoyed by the peers of the United Kingdom of Great 
Bntain and Ireland But m each case the nght to sit in 
the House of Lords otherwise than as representative peers 
under the conditions of their respective Acts of Union was 
excepted from these privileges 
So jealously was this exception guarded by the House of 
Lords that throughout the greater part of the eighteenth 
century it was maintained that the Crown could not confer 
upon a peer of Scotland a peerage of Great Bntain which 
would entitle him to a wnt of summons. The House came 
to this resolution in 171X, without reference from the 
Crown, m the case of the Duke of Hamilton (of the Peerage 
of Scotland), who claimed a seat as having bean created Duke 
of Brandon m England ^ This resolution was affirmed m 1719 
m the case of the Earl of Soloway, created Duke of Dover 
The House of Lords endeavoured thus to impose a strange 
restnotion upon the Crown's nght of summons, maintaming 
that a Scotch peer, though not disqualified for receiving 
a peerage of the Umted Kingdom, was disqualified for 
receiving a wnt of summons to sit and vote m the House. 

* 8ee debate uid protest of duioitieint peeze Cobbott, Far) Hut vi 
1047 
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But m the year 1781 another Duke of Brandon prayed 
for hifl 'wnt of BummonB, and the judges were asked by the 
H011B6 of Lords to Bay whether he was incapable of receiving 
a wnt because he was also Duke of Hamilton^ or^ in the 
tenoB of the reference^ ^whether the Peers of Scotland 
be disabled from receiving, subsequently to the Union, 
a Patent of Peerage of Great Bntain with all the Pnvileges 
usually incident thereto/ In 1782 the judges delivered 
a unanmious opinion m favour of the claim, and there is 
now no doubt that the Grown, though it cannot summon 
a Bootoh or Irish peer (apart from the representative peers), 
yet may aoqmre the right to summon such a peer by con* 
temng upon him a peerage of the Umted Kmgdom. 

3. The Lards Spmtual The number of the Lords 
Bpmtual sitting and voting m Parhament is now twenty- 
six— twenty-four bishops and two archbishops An moreaso 
in the number of English bishops has not entitled the Crown 
to moiease the number of Lords Spmtual summoned to 
Parhament, and the issue of the wnt of summons is regulated 
by Acts of Parhament which provide for the creation and 
endowment of new Bishopncs 

In the Bishopncs Act of 1878 \ which established oertam 
new bishopncs, and in other Acts for the same purpose, 
it IS provided that the number of Lords Spmtual shall 
m no case be increased by the foundation of the new 
bishopncs, but that whenever there is a vacancy among the 
Lords Spmtual by the avoidance of any see in England or 
Wales other than the sees of Canterbury, York, London, 
Durham, or Winchester, the yaoancy is supplied by the 
summons of the semoi bishop who has not previously 
become entitled to a wnt The five sees above named 
confer a title to a wnt of summons at once* 

Between the years 1800 and i86g one archbishop and three 
bishops of the Insh Church were summoned, in rotation 
of sessions, to the House of Lord^ but the Insh Church 

^ 41 ^ 42 Yict c 68, 8 5 This Act provided for the foundAticm dl the 
bidiopnoB of Liverpool Newcastle, Southwell, and Wakefield Its pro- 
visloiiB have been applied by later Acts to the Bishoprics of Bristol (1894), 
Southwaik and Binpingham ( iqch)* Ghelmsford, Sheffield, 8 1 Edmundsbury, 
and Ipswich (1913}, Bradford and Coventry (1917) 
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"Aot, 1869^ provides that no ardibishop or bishop shall 
henceforth be summoned to, or be qualified to sit m, the 
House of Lords hy reason of his episcopal dignity ; and bj 
the Welsh Church Act, 1914 s similar proviBion is now 
made with regard to bishops of the Church m Wales 
Beacend- 4. DescendMUy A very important limitation upon 
jhility nght of the Crown to issue the writ of summons is 

found m the hereditary character of the Lords of Parlia- 
ment The hmitation may be stated and has been disputed 

How It ^ two ways • the Crown cannot withhold the wnt from 

affects the ^ jxiejx whoso ancestor has been summoned by wnt and has 

right of , , , , X 

summons taken hiB seat , nor can it summon a man in pursuance 
of a patent limiting his peerage, and therewith the nght to 
the summons, to the term of his life 

The wnt of summons issued without letters patent and 
followed by the taking of a seat, constitutes a descendible 
peerage, and this has been so held since the latter part of 
the seventeenth century, when the Clifton peerage was 
supported on tho followmg grounds thus expressed by the 
judges who were consulted • — 

That Sit Jervaa Clifton was summoned to Parliament by the 
namo of Jorvas Clifton of Leighton Bromswold, by writ, dated 
July 9 9 Jac I 

That he accordingly did come and Bit in Farhament as one 
of the peers of England 

That he died 16 Jac I. leaving iBBue behind him Catherine, 
his sole daughter and heir, who married to the Lord Aubigny, 
afterwards Duke of Lennox 

That the said Duke, 17 Jeo I, was by letters patent created 
baron Leighton of Leighton Bromswold, in tho county of Hunting- 
don^ to him and the heirs male of his body, whereof none are now 
living 

That the petitioner is hneaUy descended from him and is Ins 
heir (by tho said report) and as such now olaims the barony of 
Clifton 

All which being admitted to be true we are of opinion, 

First, that the said Sir Jervas, by virtue of the said wnt of 
summona, and hus sitting in Parliament accordingly, was a peer 
and baron of this kingdom, and his blood thereby ennobled 
* 3* * 33 Viot c 42,28. 13 ■4*5 Qw 5, 0 91, B 2 
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':!lSeeoiidl7itliat iiia said honour descended him to Cathenne^ 
tmwle daughter and heir,^ and sacusesaively after several descents 
to the petitioner as lineal heir to the said Lord Clifton 

Thirdly^ that therefore the petitioner is well entitled to the 
said dignity ‘ 

AgBJJii if the Grown creates a peerage by letters patent Lifepeera. 
with an aooompanying wntp a limitation in the patent to 
the life of the grantee will be held to invabdote the grants 
io for as it IS intended to comey the nght to a wnt of 
BiuntnonB. 

^ The question arose and was argued at length and finally 
determined by a Gommittee of Pnyileges in the ease of the 
Wensleydale peerage. 

It IB not necessary^ in this plaoe» to discuBs the possible 
advantages of this contemplated action of the Crown , or 
how for the House nught have been the stronger tor a rem- 
foicementi from time to time, of eminent men whose for- 
tunes might be inadequate to support an hereditary peerage, 
thou^ their abilities might increase the usefubiess of a 
second chamber. We are concerned only with the legal 
aspect of the matter, and it may be stated as follows. 

If the Queen had addressed a wnt of summons to Baton wiiatthe 
Parke as Lord Wensleydale, and there had been no patent 
lumtmg the grant, the House could not have questioned have done 
the right of Lord Wensleydale to take his seat, nor could 
the Crown have refused a Bummons to Lord Wensleydale’s 
heir after his death ^ The first of these propositions was 
laid down by Lord Campbell in debate, and admitted ; the 
second follows from the decision of the Clifton peerage 
case cited above* The words of Lord Campbell on the 
first pomt are sigmficant. 

‘The wnt without the patent is oonduaive evidence of an 
intention to create a barony in fee, which is clearly withm the 
prerogative of the Crown , but the wnt mth the patent as clearly 
shows the mtenHon merely to g%ve operation to the patent, and that 
the nominee shall have nothing beyond the digmty and pnvilcgeB 
whioh the patent may lawfully confer ^ ’ 


' AniB, p 215, 

* 140 Hansard, 3rd ser. 362 


* ColhnB, 2g2 

• Ibid., 331 
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The House^ as we shall see later, enjoys the privilege of 
inquiring into the vahdity of new grants of peerage con- 
femng the nght to sit and vote, and was therefore entitled 
to examine the patent and see whether the prerogative of 
the Crown was being exeroised in aocordanoe with the 
nghts of the Peers of Parhament 
Lord Wensleydale's patent contained what were ulti- 
mately regarded as two repugnant clauses — a himtation of 
the peerage to the term of hie hfe, and a spooial provision 
that he should be entitled to a wnt of summons as a Lord 
of Parliament. 

The right of the Crown to create a life peerage by patent 
was practically undisputed, but it was admitted tliat for 
four hundred years there had been no instance of a * com- 
moner being sent under a peerage for life to sit and vote 
in the House of Lords/ and it was contended that even 
before that time no such instance had been satisfaotonly 
established ^ 

It will be sufficient, without following the historical 
arguments of the learned lords who took part m the debate, 
to quote the summary of Dr Stubbs as to the histoncal 
probabihties of the existence of Lords of Parliament who 
were hfe peers There are, no doubt, cases which would 
oeem to be oases of intermittent summons, or cases in which 
a man has been summoned during his hfe while his descen- 
dants have received no summons Pryime has made out 
a hst of these and founds upon it an argument that a writ 
6! summons no more necessarily makes a man an hereditary 
peer of Parliament than the return of a man as kmght of 
a shire makes him an hereditary member of the House of 
Commons But Dr Stubbs tells us that — 

‘ On careful examination Prynne’s list Rhiinks to very small 
proportions , some of the names ore those of judges wIlorc 
writs have bean confusedly mixed with those of the barons , 
some occur only in lists of summons to councils which were 
not proper Parliaments In most of the other cases the cessa- 
tion of the summons is explamed by the particular faiiiil} 
history , for example, the son is a minor at the time of Ins 

^ 140 Hansard, srd aej , p 335 


• PEynno, Beg 1 332, 333 
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father’s death, and dies or le forgotten before he comes of age 
Iq others, nothing is known of the later family history, and it 
must he supposed to have become extinct * ^ 

Dr Stubbs goes so far as to say that ‘ no baron was ever 
created for hie only without a pro\ isiou as to the remainder 
or light of succession after his death ’ 

The well-authentieated cases of grants of life peerages 
appear to fall under three heads — (i) grants for life of 
higher rank in the peerage to persons already entitled to 
a wnt of summons in virtue of an existmg barony , (2) 
grants of baronies for hfe, A\ith an express provision that 
the bearers of the title should not sit in Parhament ; ^ (3) 
grants of hfe peerages to women, mo^tly iho mistresses of 
the last two Stuart and the first two Hanovenan kuigs. 

None of these support the eontentiou 111 favour of the 
legality of a oreation of a Lord of Parbainent for life, and 
if such creations had been proved to be the praetice of the 
thirteenth and fourteenth cent ones, the disuse of them (or 
four handled years would bai e been a formidable argument 
against the revival of such a prerogative by the Crown. 
If precedents were to be drawn from timet> when the rules 
of the constitution were in many respects indefinite, and from 
the exercise of prerogatives which for hundreds of years the 
Crown had been content to forgo, we might have seen some 
strange results in the nineteenth centurv As was pointed 
out m the debate, much of the Beform Act of 1832 was 
needless legislation if the Crown could have resorted to the 
power, which it undoubtedly exercised at one time, of issuing 
wnts to new constituencies and withholding writs from 
others Just as it was proposed that Queen Victoria should 
remodel the House of Lords, so William IV might ha^e 
redistnbuted seats and remodelled the House of Commons, 
on the same pnnciple, though necessanly on a larger scale 
The Committee of Privileges reported against the claim 
of the Crown. The rule of law seems clear The Crown 
can confer such digmties and ^nth such linutations as it 
may please, but a Lord of Parliament must be an hereditary 
peer, except m the special cases of the bishops and the 

^ Const Hiat lu (stli ed ) 454 n 

* Ibid , 451;, fiote 1 , and see Wenaleydele case, 5 H L. CL 958, 
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lords of appeal m ordinary ; when once an hereditary peer 
IB Bommoned the nght to a summons descends to hiB heirs, 
except m the special case of Irish representative peers ^ 

5 Alienage The framers of the Act of Settlement - 
went BO far as to provide that no person bom out of the 
kingdom^ unleBS bom of Enghsh parents, even though 
^turahzed, might be a member of either HouBe of Parlia- 
ment The BiitiBh Nationahty and Statue of Ahens Act, 
1914,^ enablea an ahen to become naturahsed, and so to 
acquire pohtical ngfata ; but the ahen until naturalized 
IB not qualihed for any parhamentary or municipal franchise, 
or entitled to any nght or pnvilege as a Bntish subject 
except such nghta and pnvileges in respect of property 
as are thereby expressly given to him It must be taken 
therefore that the Crown’s nght of summons is hnuted by 
the rule that only a Bntish subject may receive a wnt 
of summons to the House of Lords* 

We may here note that power was given by the Titles 
Depnvation Act, 1917,^ to remove from the peerage roll any 
peer reported by a Committee of the Pnvy Council appomted 
for the purpose to have adhered to the King’s enemies dunng 
the late war A peer so removed forfeits all right to receive 
a wnt of summons, but a nght is reserved to his successor 
to petition the Crown for a restoration of the peerage 

6 Bankruptcy A further limitation on the powers of 

the Grown must be noted in the case of bankrupt peers 
The Bankruptcy Act, 1883,^ disqualifies them from sitting 
wA 'votuag, IwA an. dawaa kA 

Disqualification Act, 1871, provides that * a wnt of summons 
shall not be issued to any peer for the tune disquabfied from 
Bittmg or voting m the House of Lords ' ^ The bankruptcy 
of any peer or other Lord of Parhament is to be certified by 
the Court as soon as may be to the Speaker of the House 
of Lords and the Clerk of the Grown m Chancery ^ 

^ The lepieflentatire Fteen of Scotland aie not individoiklly Bumraoned 

* ^2 ft 13 Will m, o 2, 8 3 

” 4 ft 5 Geo 5, c 17 , and bob anle, p 82 ^ 7 ft 8 Geo 5, c 4 

■ 46 ft 47 Yifit c 52, a 32 

* 34 & 35 Viot 0 50 , B 8 The general temiB of thiB seotion muat, it 
vould seem, be limited ^ the title and pniport of the Aot 

f Bankmptcy Act, 19x4 (4 ft 5 Geo. 5, o. 59) b. 106 (i) 
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§ S Dis^ahjications for Sitting and Votmg. 

Thdrd are some diaquaMcatious tihich do not affeot 
the royal right to iseue the wnt of summons^ but which 
rest upon the individual peer. There vvould appear to be 
nothing to prevent the Crovin from Bummomng such peers 
to attend^ but a rule of law, or ri solution, or standing order 
of the House would forbid them to sit and vote therein 

if Infancy is such a disqualification, if not by the common Infancy, 
law of Parliament, at any rate by a standing order of the 
22nd of May, 1685, to the effect that ' no lord under the 
age of one and twenty years shall be permitted to sit m 
this House ’ 

2, Sex Although a barony by writ descends to heirs 
general, and a woman may therefore be a peeress m her own 
right, the pmilege of acting as an hereditary counsellor 
to the Grown is confined to the male sox and no woman has 
ever been summoned to sit in the House of Lords A 
question arises, however, whether the Sex Disquahfioation 
(Bemoval) Act, 1919,^ has enabled her to do so. This Act 
provides that a person shall not be disqualified by sex or 
marriage from the exercise of any pubhc function, or from be- 
ing appointed to or holdmg any on il or judicial office or post, 
and it may be argued that to sit and vote in the House of 
Lords IB to exercise a pubhc function, from which a peeress 
m her own right was at the time of the passing of the Act 
disqualified by reason of her sex It vrould seem, however, 
that the matter is one which, for tho reasons hereafter 
given, the House of Lords themselves can alone determine , ^ 
and it may be noted that an amendment adopted by the 
House of Commons in tho course of the debates on the Act 
of 1919 by which * public function ’ was expressly declared 
to include sitting and votmg in the House of Lords we^ 
rejected by the Lords and not insisted upon by the House of 
Commons ® 

3 Felony is now a disqualification similar in its character Felony 
and effects to tho hko disqualification m the case of members 

^ 9 A 10 Geo 5, 0 71, e I ■ Pofit, pp 245-7 

* 174 Cominrniii* Joum 330, 376, 151 Lords* Joum 431 A claim by 
a peereu in her own nght to receiyo a writ ol ^nminons is now pending 
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of the Hoiise of Gommoiifi For by the Forfeiture Act, 
1870,^ the old role as to corraption of blood is abohshed, 
and, except m the case of outlawry, the forfeiture which 
ensued upon oormption of blood A convietion of treason 
or felony, therefore, is no longer held to affect the nobility 
of blood of the convicted person , but it incapacitates bun, 
if the oonviction is followed by a sentenoe of a certain 
seventy,^ from sitting or voting as a member of either 
House of Parhament until he has either suffered his term 
of punishment or received a pardon under the great seal 
or sign manual 

4 Sentence of the House It is presumed that the House 
of Lords could not, any more than the House of Commons, 
by mere resolution exclude a member of its own body 
permanently from taking a part m its proceedings But 
it can disqualify by sentenoe, sitting as a Court of justice, 
either upon an impeachment by the House of Commons or, 
presumably, upon trial of one of its own members, m the 
full House if Parhament is sitting, if not, in the Court 
of the Lord High Steward And this sentence passed by 
resolution of the House is an actual disqualification, and 
not, as m the case of the expulsion of a member by the 
House of Commons, a punishment which may or may not 
be temporary, as the person expelled does or does not 
obtain re-election. 

Thus the sentenoe upon the Earl of Middlesex, Lord 
High Treasurer of England, impeached by the House of 
Commons for bribery, extortion, and other high onmes 
and misdemeanours, was settled by resolution of the House* 
before the Commons had demanded that sentence should 
be passed Lord Middlesex was to be incapable of holding 
office, to pay a fine to the King, and then came — 

‘ The sixth question, Whether the Lord Treasurer shall 
ever sit m Parliament hereafter, or no ? " 

Agreed " that he shall never sit hereafter ” ’ ® 

* 30 & 34 Viot a 23 

* pmuflhmaitfl which must follow oonviotion m ozder io produce 
tluB effect are penal aervittide, or impneonment with hard labour for any 
term or without hard labour for a term of twelve montha 

■ Larda* Joumala, m 38^ 
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Sentence to this effect was passed on sentence being 
demanded bv the Commons But the Grown can exercise 
the pieiogative of pardon and so remove the disqualification 
and restore the right to sit and vote 

5. The Oaih. The obligation of the Parliamentary oath 
wafl not imposed upon the Lords till more than a hundred 
years after it had been required of the Commons But 
smce 30 Car c. x, the law respecting the oath has been 
the same for the Lords as for the Commons^ and it now 
depends on the Parliamentary Oaths Act, 1866,^ modified 
by the later Acts of 1868, 1888 and 1909 ^ 

§ 6 Modes of acqmrnig nght to sit and vote 

We have now dealt with the limitations which are set Ther^ht 
upon the right of the Crown in respect of the creation of 
peers ; with the further limitations which restrict the nght 
of the Crown to summon those on whom it has conferred 
the digmty of the peerage , and with the disqualifioations 
which, apart from any restriotions on the Crown’s nght of 
creation or summons, may be a bar to a peer's nght to sit 
and vote It remains to consider the process by which the 
nght to Bit and is acquired, before disoussmg the 
pnvileges of the Lords and their mode of transactmg 
legislative and judicial bufiiness 

1 Peers of the Umted Kingdortu 

A peer of the United Kmgdom is now invariably created howac- 
iy fetters patent, and these are accsompamed* 6y a wnt 
of summons to tlie House. On his mtroducftion to the 
House he presents his patent of peerage to the Chancellor, ' 

and this having been read is, together with his wnt of 
summons, entered upon the Journals of the House At 
each BUGcessive Parliament he receives a separate wnt of 
summons in the form set forth in an earlier chapter 

A peer who succeeds to his peerage duniig infancy is 
entitled to his summons when of full age; a peer* who 

^ 99 &; 30 Viet o 19 

* Promisaoiy Ontlu Act^ iSfiS (31 & 32 Vict c 72) » OaiKs Aob» 18B8 
($1 & 52 Viol o. V>) P Oatba Aot, 1909 (9 Bdw 7, c 39) 
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gucoeedfl when of full age ib entitled at onoe and makes 
application to the Chancellor for a wnt. The mode of 
application resta upon custom. Usually^ a near relation 
of the peer who deaires to claim hiE wnt of summons makes 
a conmmmoation to the Lord Chancellor. The peer then 
produces certificates of his father’s mamage^ of bis own 
baptism and of his father’s burial^ an extract from iho 
Journals of the House showing that the late peer took his 
seat, and the patent which directs the devolution of the 
peerage A near relative makes a declaration that the 
person described m these documents is the peer who claims 
his seat. Unless the case is one of doubt the writ is issued 
at once, and he takes his seat without the formalities 
required in the case of a newly created peer It the case 
should be doubtful, the Chancellor may dochne to order 
the issue of the wnt The claimant must then petition 
the King, through the Home Office The process by which 
a doubtful claim is dealt with will be desenbed below ^ 

It would seem that if a peer on succeeding to his peerage 
did not apply for lus wnt of summons he would neverthe- 
less be hable to be summoned, and a high aulhonty has 
maintained that, whether he did or did not make applica- 
tion, it would be the duty of the Lord Chancellor to issue 
a wnt to a Peer whose title was beyond question ^ 

11 . Repres€niah7)e peers oj Scotland. 

The Act of Union with Scotland makes no provision for 
any addition to the Scotch peerage, so it is not necessary to 
go behind the process by which the Bepresentative peers 
obtain their right to sit and vote. 

It IB provided by 6 Anne, c 23 (78, in revised Statutes), 
that whenever a new Parliament is summoned, a proclama- 
tion should be made under the Great Seal, oommauding 
the peers of Scotland to meet m Edinburgh, or at such 
other place and at such time as is named in the proclama- 
tion^ This proclamation has to be published at the Market 

^ Port^pp 245-7 

* Evidence of the Cleik of the Crown in Chancery Report on Vacating 
of Seats, p 21 Commons’ Bapeu, 1S94 (27S) 
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OiosB at Edinburgh, and m all the county towns of Scotland 
ten days at least before the day of election^ By oustom 
the election takes place at Holyrood^ and is marked by 
some ounouB features. 

The Peers ait at a long table, and tho roll of peerages is Eleobion 
called over by the Lord Clerk Begister : each answers to 
the peerage in nght of which he is present The roll is 
a roll not of peers but of peerages, so that the samo peer 
may be called two or throe times if he happens to represent 
more peerages than one . nor is there any mode of dispntmg, 
at the tune, the nght of any one to be present who answers 
to a peerage called The roll is then called a second time» 
and each peer nses and reads out his list of those for whom 
he desires to vote No peer may vote more than once, 
though be may represent more than one poorago At the 
conclusion of this part of the proceedings proxies are 
handed in, the Lord Clork Begister then reads out the list 
of sixteen elected peers, and makes a return, which he 
signs and seals m the presence of the assembled peers. 

The Betum is then sent to the Clerk of the Crown m 
Chancery, and by him transmitted to tho Clork of tho 
House of Lords The elected Scotch peer does not therefore 
reoeiye a special summons, but presents himself to take the 
oath, which is preliminary to taking his seat, in nght of 
hiB election as evidenced by tho list supphed to the Clerk 
of the "House: he then enjoys his nght to sit and vote 
doling the continuance of that Parhament. The rules of 
nlivitimijiaam vntasJpr 

persons not entitled to vote ; for those who are assembled 
BS representing the peerages on the roll are not required to 
offer any evidence of their nght to be present. So when 
a peerage is called the Lord Clerk Begister is compelled to 
receive any votes tendered in respect of it except in so 
far as he may be debarred by a clause in tho Act about 
to be referred to. 

^ It seems stisnge that m 1S74 the offidsls caneemed in the eaadfiot ai 
the election of 8ooioh peen did not appear to be aware that the time bad 
beett shortened from the penod of twenty-fiTe days xeqtiured by the Aot 
of Anno , 14 ft 1 5 V!ct o S7. See Beport on the Bepneentatlya Peerage 
of Scotland and Inland, p. zi Lords* Papers, 1874 (140) 
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An Act of 1847 ^ hoA, though inadequately, attempted to 
supply a remedy for this mconvemence. It provides — 

1 That peerages in respect of which no vote has been 
given smoe 1800 shall be struck off the roll^ and no vote 
accepted from peisons olamung to represent them unless 
the House of Lords should speoialiy give direction to that 
effect, s I 

2 That if a nght to vote is disputed, any two peers 
present may enter a protest, and the Lord Clerk Bcgister 
IS thereon bound to send the proceedings to the Clerk of 
PaTliaments, and the claim is considered by the House of 
Lords in Committee of Pnvileges if apphcation is made for 
such inquiry- s 3 

3 That if a claim has been estabhshed m the case of an 
individual to a particular peerage, no vote is to be received 
in respect of that peerage from any other than that individual 
during hia lifetime s. 4* 

Nevertheless it may happen that a man 'without any 
right to vote may vote, and vote unquestioned, unless 
two peers present should think it worth their while to 
protest, and further to move the House of Lords to inquire 
into the validity of the vote 

It was held, by a Committee of Privileges m 1786, that 
a Scotch representative peer on accepting a peerage of the 
Umted Kingdom vacated his seat as a representative peer 
There is, however, an instance to the contrary m the Parba- 
ment of 1886-92 * The matter seems doubtful 


m Bepresentative Peers of Ireland 

The Act of Umon ynth. Ireland provides for the reduction 
of the number of Irish peers to one hundred, but enacts 
that until that limit is reached the Crown may create one 
new peerage for every three which become extinct, and that 
when the number is reduced below one hundred from any 
cause " it shall and may be lawful ’ for the King to keep 

' Repreaentative Peen Scotland) Act, 1847 ^ Vioi. c ^2) 

See May (ed 12), p w, end Pike, Const Hist, of Houdt of Loids, p 362 

it * 
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the number up to one hundred exclneive of each Insh 
peem m may be entitled to hereditary Engliah peeragee. 

Of the Insh peerage twenty-eight are elected as repre- 
sentatives of the whole body m the House of Lords, and 
each representative peer enjoys his nght as a Lord of 
Parliament for the term of his life. 

All the peers of Ireland are entitled to vote at the election Mode of 
of the representative peers, and their nght to vote is certified ®*®°*^™* 
by the Chancellor of England through the Clerk of the 
Parliaments to the Clerk of the Crown m Ireland, m each 
ease of a new peer becoming entitled to be placed on the 
voting roll 

When an election has to be made, owing to the death of 
a representative peer, a certificate of the death is sent by 
two other such peers to the Lord Chancellor of England, 
who thereupon issues a wnt to the Lord Lieutenant^ of 
Ireland directing him to provide for the holding an election 

The person responsible for the conduct of the election is 
the Clerk of the Crown and Hanaper m Ireland, who on 
receipt of a warrant from the Lord Lu^utenant sends votmg 
papers to all the peers who have proved to the House their 
nght to be on the Boll and who apply for papers. The 
votmg papers are sent in duplicate, each form having 
a wnt attached to it , the peer fills up the duplicate papers, 
seals them and sends them to the Clerk of the Crown. 

But before filhng up the paper he is required to take the Mode of 
oath of sdlegiance before a judge m En^and or Ireland, 
a pnvy councillor, an ambassador or seGretary of an embassy 
abroad, or a justice of the peace for any Insh borough or 
county It may well happen that an Irish peer not resident 
m Ireland has some difficulty in satisfying this reqmrement 
And as a matter of fact, Insh peers do lose their votes 
because they cannot, without great incom enience, present 
themselves before any of the persons qualified to admmister 
the oath. 

After a lapse of thirty ^ days from the day of the iswe 
of the wnt the poll is closed, and the Clerk of the Crown 

1 Formerly to the Lord Ghanoellor of Ireland see ante, p 56 (n.) 

* Eleotioii of Bepiesentative Pern (Ireland) A9t,i8S2 (45 & 46 Viot r 26) 
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hands in ono copy of the wnts and voting papers at the 
Bar of the Eonse of Lords^ together with a oertifioate 
stating the number of votes given for eaoh peer who has 
been voted for, and who it is that is elected.^ The elected 
peer is entitled to a wnt of smmnons on his election and at 
each Buooessive Parliament. 

No vacancy is created among the Irish representative 
peers by the promotion of any one of them to a peerage of 
the United Kingdom 

IV The Lards SptrUual 

The form of wnt addressed to the Bishop or Archbishop 
entitled to a summonB to the House of Lords has been 
given earheri and it has been noticed that the royal nght 
of summons in respect of bishopncs is limited by the Acts 
which provided for the creation and maintenance of new 
bishopncs. It remains to consider the process by which 
a person m holy orders becomes a bishopi and the steps by 
which his title to summons is perfected, subject to the 
hmitations already mentioned as to the number of lords 
spintnal who may be lords of Parliament 

On a vacancy m a bishopno or archbishopno, the hist 
stage m the proceedings is the notification of the vacancy 
by the dean and chapter to the Crown m Chancery. The 
Crown thereupon sends them a congi d'^hre, together with 
letters missiye containing the name of the person whom 
th^ are desired to elect. The congd d*ihre is a form if 
the eleetiou ss uat made in accordance vnth the letters 
missive within twelve days of their receipt the Crown 
appoints by letter patent “ 

The next stage in the process, following upon the election 
by the dean and chapter, is the consent of the person 

^ In the Session of igoS resort was had to the quaint procedure pro- 
vided by the Act of Union for the case of an equality of votes between 
two candidates Lords Aabtown and Famham obtained an equal number 
of votes. Their names were written on two pieces of paper, similar in 
fmh, these were put into a glass, and the Clerk of the Parliamenta, Sir Henry 
Graham, drew out one Lord Aahtown’S name was drawn, and he was 
declared dul y elec ted 19S Hansard, 4th Ser , p 1129 

* 25 Hen Vlil, c zo Where, as in the case of a new bishopno, there 
IB no dean and chapter, tho^ Crown appomts at once by letters patent 
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deoted : he most signify this before a notary public^ and 
make oath and fealty to the Cro^n He does this im* Oaths of 
mediately before, and as part of, the business of his con- 
finnation. He thereupon becomes Lord Bishop elect 
It remains that he should be confirmed in his election, 
consecrated, and enthroned. 

The confirmation is brought about by the issue of letters 
patent under the great seal, — ^in the case of a bishopno, to 
the archbishop of the province , m the case of an aroh- 
hidiopno, to four bishops, or to one archbishop and two 
bishops. The ceremony takes place before the vicar-general 
of the province The forma of confirmation are solemn, 
elaborate, and idle A proctor represents the dean and 
chapter by whom the bishop has been elected He presents 
to the vioar-general the letters patent requinng the election 
to be confirmed, and requests that opposors of the oon- 
fiimation may be pubhely called upon to show cause against 
the proceedings about to be taken They are called, but, if 
they should appear, they will not be heard. 

On the occasion of the confirmation of Dr Hampden who The 
bad been appointed and elected to the bishopno of Hereford, 
opposers were present and were prepared to state reasons 
against the confirmation The vioar-general refused to 
hear them, and when they applied to the Court of Queen's 
Bench for a ^na^idamiLs to compel a beanngof their objections,^ 
the Court was evenly divided on the question whether 
the mandamus should issue or not • consequently the matter 
went no further. 

On the occasion of the confirmation of the election of Their 
Dr. Gore to the bishopnc of Worcester certain objectors to 
the appointment took proceedings in the King’s Bench 
Division to obtain a mandamus to compel the archbishop 
and his vicar-generol to grant them a bearing. The Court 
held, after an elaborate argument, that the Act 25 Henry YIIl, 
c 20, was clear m reqmnng the confirmation to take place 
forthwith, that no case had ansen since the passing of the 
statute in which objections had been entertained by the 
archbishop, and that he had no junsdiction to entertain 
^ Beg V TkeArMtehop of CajUaitury, Q B. 483 (1848) 



236 THE HOUSE OE LORDS [Chap V 

objections as to doctnnea held or opinions expressed by 
the bishop pnor to his appointment and election.^ 

Con- It was admitted that ciroiimstanoes, wholly unexpected 

and abnormal^ ansing subsequent to the appointment and 
which before the oonhrmation, might entitle the archbishop to 
give %h6anng with a view to ascertaimng whether the con- 
take place finnation should be postponed until the facts alleged were 
brought to the knowledge of the advisers of the Crown 
It was also suggested by the Court that the language of 
the citation might be somewhat modified, so as to mdioate 
more clearly the formal character of the proceedings, and 
it would seem that the archbishops might provide such 
a procedures as would enable reasonable objections to be 
heard, or else zmght divest the process of confirmation of 
a meamngless ceremonial and reduce it to a formal act. 

When the confirmation is concluded the vioar-general 
Gonmuts to the bishop elect the care, governance and 
administration of the spintiialities of his see and decrees 
that he should be enthroned The bishop then acquires 
the ngbts as to spiritual disoiphne and jurisdiction which 
belong to his ofSce, but he is not entitled to its temporahties 
CkmacciiL- until after consecration. When this has taken place he 
does homage to the King for the temporalities of his see, 
and takes an oath of fealty to him He thereupon becomes 
entitled in bis turn, or at once if be hold a bishopnc which 
oonfeiB a seat in Parliament immediately, to bis wnt of 
summons to the House of Lords. 

WlacAiwn % bvdiiop Wita in rf, Lsvife \Ti wtWft sA 

poraS ^ temporal barony, or of his ecclesiastical status, is a matter 
barona, of purely historical interest Doubtless the bishop was 
summoned to the Witan in his spiritual capacity, as to an 
assembly of the wise It is also beyond question that the 
bishops and many of the abbots, after the Conquest, held 
their lands of the Crown as temporal baromes. But the 
conditions under which bishops were summoned to Parlia- 

V ArMt^op of Caaterburp 11^2^ z K B 503 
* See report of prooeedingB m the CoDTooation of CaDterbiuy, in The 
Tinier of Jan 28, 18Q7, p 8, and see the remarks of the Archhishop of 
Ganterbniy wlien objection was taken to the oonfirmatian of the Arch- 
bishop of York m The Times, Jan 21, xpop 
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ment when Parliament came into existence are not so clear 
They woro summoned to sit, and they sat, with the estate 
of the baronage They were bidden by the Pra^imieTites 
clause to summon the clenoal estate. If we regard the 
early Parliaments as called together mainly to vote supplies 
to the Crown, we may suppose that the estate of the clergy 
was summoned to ensure a due contnbution from that 
estate, and that the bishops and abbots, holdmg temporal 
baromes, were summoned m virtue of these and with the 
same object If we regard these Parliaments as Councils 
of the Crown, and assume that the bishops were summoned 
as oounsellors. it is still difficult to dissociate them from the 
baronage, because the Norman and Plantagenet councils 
were assemblages of the groat feudal vassals 
In support of the view that the bishop sits in virtue of 
his spiritual functions may be urged, firstly, the difference 
m the form of bis wnt He was summoned ' fide et dilec- 
tione/ and now * on his faith and love,’ not like the temporal 
peer, on his * faith and allegiance ’ Again., during a vacancy 
m the bishopric, or dunng the absence of the bishop m 
foreign parts, the guardian of the spiritualities was summoned 
in hifi place 

Thus in the eleventh year of the roign of Henry VII 
wnts of summons were issued , 

‘ Cuetodi spiritualitatis episcopatus LincolnensiB, sede vacante ’ 
’ Custodi spintualitatiB episcopatus Bangorensis, ipso episoopo 
m remotiB agente ’ 

At the present time the homage done to the King for 
the temporahties of the see, and the oath of allegiance 
taken, suggest that the bishop sits as a baron. On the 
other hand neither the bishops created m the reign of 
Henry YIII nor those who occupy the sees created m the 
last and present reigns have ever held baromes, and now that 
the lands of bishopncs are transferred to the Ecolesiasiicsd 
CommiBBioners, any conclusions which may be founded on 
the connexion of barony and tenure must be regarded* as 
obsolete Whatever he may once have been, the bishop is 
now a Lord of Parhament in virtue of his office.^ 

^ Bee Pike, On^tiitioiiiil Hiatoty of the Qonee of Lonh, oh. iz. 
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In respeot to the nght to be tned by peeie m the Court 
of the Lord High Steward, or ol taking part in such tnals, 
or in impeaohmentB, the biehope have lost the position, 
whioh they onoe undoubtedly claimed, as peers of the 
realm ^ On the one hand they claimed exemption, not 
only from the Court of the Lord Hi gh Steward, but from 
all secular junsdiciiou On the other hand they could not, 
as eooleaiaBtioB, pass sentenoe of death,* and so if they 
were summoned to serve in the Court of the Lord High 
Steward they were at one time held entitled to appear by 
a Proctor.* 

The result of this was that they were excluded from tnal 
in. the Court of the Lord High Steward without obtaining 
immunity from other junsdiotions, and that, a0 the Court 
consisted, for a long time, of persons specially summoned, 
the bishops, who could not take part m passing sentence, 
were left out 

Finally, the Lords in 1692 resolved that * Bishops who 
are only Lords of Farbament are not Peers, for they are 
not of trial by nobility,’ * and as a corollary to this it was 
hud down by Blaokstone that as the bishops have no nght 
to be tned in the Court of the Lord High Steward, they 
’ therefore surely ought not to be judges there.' * 

The bishop sits in the House of Lords m virtue of a writ 
of summons m the form given in an earher chapter, and 
Bubjeot to the limitation of number stated earlier in this 
chapter. 

A bishop may resign bis see and therewith lose his seat 
m the House of Lords,* though he retains ' his rank, dignity, 
and pnvilege ’ 

^ Pike, Gonet History ot tbo House of Lords, pp 157 et 

^ Constltatlonfl of OarBodozi, § zi 

* Year Book, zoEd IV, no 17, p 6. 

« Bunding Oidera, LXVl 

* BLukfltano, Comm iy 265 TIiib matter is fully ducuHard by Mr Fiko, 
OanBt. History of the Hoosp of Lords, pp 212-223 

^ * Jhahops Resignation Act, 1669 (32 Sc 33 Vict a ni) s 5 
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V. The Lords of Appeal %n Ordmary 

It IS uimeoesBary to enter here upon the judicial fhnotions Lotda of 
of the House of Lords . it is enough to say that for most * 
purposes it is a final Court of Appeal from the King’s Courts 
m England, Scotland and Northern Ireland : that there is 
nothing but the conventions of the House to prevent any 
peer of Parliament from taking part in such Appeals, but 
that the Appellate Jurisdiction Act, 1876,^ has provided 
that no appeal shall be heard or determined unless there 
are present at such hearing and deterxmnation at least 
three Lords of Appeal The Lords of Appeal are of three 
kmds, (i) the Lord Chancellor for the time being, (2) such 
Lords of Parliament as have held high judicial office, the 
Lords of Appeal in ordinary It is with these last that we 
are concerned They form an exception to the general 
rules which govern the tenure of a nght to sit and vote 
m the House of Lords, and like the bishops they transmit 
no rank or dignity to their descendants 
The Appellate Jurisdiction Act of 1876 gave power to under tho 
the Crown to appoint four Lords of Appeal m ordinary 
Their number has since been increased to bix^ They 
must possess certain quahfications — ^that is, they must have 
held, for two years, high judicial office, or have praotised 
at the English, Scotch or Insh Bar for fifteen years , they 
ate entitled to salaries of £6000 a year , and, as judges, 
they hold office on a hke tenure to other judges, durmg 
good behaviour, unaffected by the demise of the Crown, 
but removable on an address of both Houses of Parliament 
It is practically necessary that one Lord of Appeal should 
be chosen from the Scotch Bench or Bar owmg to the 
differences which exist between Scotch and English private 
law , it IS usual though not necessary that the Insh Bench 
or Bar should be similarly represented among the Lords of 
Appeal. 

Besides this, each Lord of Appeal is entitled to t^e aieLfo 

peeiB. 

^ 39 A 40 Viot c 59, amended by the Appellate Junsdiotion Act, 1887 
(so A 51 Viet 0 70) See En re Lard Ktnroea [1905] A C 468, at p 476 
■ Appellate Act, 1913 (3 A 4 Goo^ 5, c. 21) h 1 



Litiodoa* 
tion of 
peeca 


Kaj)& and 
preoe- 
dence of 
peeiB. 


The 

placing of 
the Lords 


240 THE HOUSE OE LORDS [Chap V 

dignity of Baron for his life, and to a wnt of BummonB to^ 
attend, and to sit and vote m the House of Lords Unti] 
1887 hiB right to a simimons was dependent on the con* 
tmnanee of his discharge of judicial functions It is now 
a nght which lasts for the term of his life 

The Peers of the United Kingdom are the only members 
of the House of Lords whose nght to sit and vote is 
descendible Of the rest, the representative peers of 
Ireland and the Lords of Appeal enjoy a nght neoessanly 
coextensive with the term of their hves A Scotch repre- 
sentative peer may lose hia seat by non- election, or vacate 
it by the acceptance of a peerage of the Umted Kingdom , 
a bishop may resign his see, and with it his nght to be 
Bummoned to Farhament. 

The formahties of the introduction of peers rest on the 
standing orders of the House of Lords ^ 

A peer by descent needs no introduction, but may take 
hiB seat at any time after attainmg the age of twenty-one* 
Peers who are summoned m virtue of newly created peer- 
ages, or m virtue of special hmitations in remamder m 
patents of old peerages, are introduced by two peers, their 
patents presented to the Chancellor and read by him, and 
their writs of summons also presented The patent and 
wnt are both entered on the Journals of the House* This 
rule does not of course apply to the Scotch representative 
peers* The taking and subsoription of the oath or affirma- 
tion of allegiance completes the title to the seat. 

We may note here the ranks and precedence ot the 
members of the Peerage The title of Duke was first con- 
ferred on a subject by Edward III, who created his son, 
the Black Fnnce, Dnke of Cornwall. That of Marquis 
dates from the reign of Bichard 11 Earldoms date from 
Saxon times. The first Viscount was created by Henry VI , 
and when we come to the ongm of the lowest rank of the 
peerage, that of Baron, we must recur to the antiquarian 
diecusBiou of a few pages back. 

The station of the peers and their precedence within the 
House are regulated by 31 Henry VIII, 0 10, ‘ lor placing 
i Standing Oidera, XIl-XV 
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of the Lords ’ This Act recites that * in all great councils 
and congregations of men having sundry degrees and offices 
m the C!ommonwealth, it is % ery requisite and convenient 
that order should be had and taken for the placing, and 
Bitting of such persons as are bound to resort to the same/ 
and then proceeds to order the placing of the Lords The 
royal children alone have place boside the King First on 
the nght-hand side was to sit the King’s vice-gerent, then 
the two archbishops, the bishops of London, Durham, and 
Winchester, and the others ^ after their ancienties ’ On the 
left-hand side were to sit first the Lord Chancellor, the 
Lord President of the Council, the Lord Pnvy Beal, above 
all dukes save such as were of the blood royal. Other great 
officers were to sit above all peers of a like rank to them- 
selves Such were the great chamberlain, the constable, 
marshal, lord admiral, lord steward, and Kmg’s chamberlain. 

The King’s secretary if a baron was to sit above all other 
barons, if a bishop above all other bishops Then it was pro- 
vided that * all Dukes, Marquess^, Earls, Yiscounta and Barons 
not having any of the offices aforesaid shall sit and be placed 
after their ancienties as it hath been accustomed.’ Such great 
officers as were not peers were to sit in the middle of the 
chamber K 

§ 7. Prmleges of Uie Hottse of Lords 

The privileges of the House of Lords may be dealt with Pn^Jegoa 
more shortly than those of the Commons They have less 
frequently brought the House into conflict with the Crown, 
and very rarely with the Courts. Perhaps the most im- 
portant are those concerned with the judicial duties of the 
House They may convemently be considered m the same 
order as the privileges of the House of Commons, and note 
taken of such correspondence or difference as may exist. 

Firstly, the Lords do not go through the form of askmg speaker of 
for their pnvileges- Th'* Bpeakcr of the House is, by the Lords 
prescnptioD, the Lord Chancellor or Lord Keeper of the 
Great Seal , in his absence his place is taken by deputy 
Speakers, of whom there are always several, appointed by 

‘ 31 Hen 8, c 10, s 8 The places assigned by the Act aie not at the 
prosent day occupied aa prebonbecL 
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conmussioUf and if they should aU be absent the Lords 
elect a Speaker for the time being The woolsack on which 
the Speaker sits is outside the limits of the House, so that 
the office may be discharged by a commoner, and has been 
BO discharged when a commoner has been Lord Keeper of 
the Great Seal, or when the Great Seal has been in com- 
mission^. Nor has the Speaker of the House of Lords 
the authority on points of order, nor the digmty in relation 
to the other members of the House, which is possessed by 
the Speaker of the House of Commons \ 

Officflisof The permanent officers of the House are the Clerk of the 
the House. Parhamentfl, whose duties are to keep the records of the 
proceedings and judgments of the House , the Gentleman 
Usher of the Black Bod, whose duties answer to those of 
the Serjeant-at-Arms m the Commons , and the Serjeant- 
at-Anns, who is more especially the attendant of the 
Chancellor. 

The pnyileges of the House are not formulated in any 
demand for their enjoyment, but as we have seen, the 
privileges of the Commons are not limited to those which 
the Kmg is asked to recognize. We may now note what 
are the privileges of the House of Lords, companng them, 
where possible, with those of the House of Commons 
Freedom Freedom from arrest is claimed by the Lords as well as 
Commons. It is claimed by the Lords when Par- 
liamont is sitting or nyUhin fhe usual times of ;pT%mleg6 of 
ParhammU except in cases of treason, felony, or refusing 
to give security lor the peace , and t'nis pnviiege is 'ndld to 
extend to their servants and followers during session and 
twenty days before and after 

^ It IB sbiU enstomary for a acwly-appomted Lord Chancellor to tako hia 
Boat upon the Woolsook before hiB introduction as a peer aee e g 15 1 Lords 
Jonm 21 , 22 (4th Feb 1919) 

• * The Lord Chancellor ib not to adjourn the House, or do anything 
else as mouth of the House, without the consent of the Lords tint hod, 
except the ordmaiy thing about BiUe. which are of ooorse, wherem the Lords 
maydikewiae overrule ' Stajiding Ordere, 'X'X- See Lord Fitzmaunce's 
Life of Lord Granville, 11 109-10, for an oocasicm on which order was 
only natored to a debate by the reading, on the motion of a peer of 
S 0 XXVIII, which prohibita * personal, sharp or taxing speeches * 

» Standing Ordew, LVH-^ 
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The pnvilege of declming to serve as a witnesB le now 
waived by the Lords as by the Commons, and that of 
freedom from juiy service is confirmed by Statute* 

Freedom of speech in the House of Lords has not come of Bpeeoh . 
mto qnestaon as often or as definitely as the like pnvilege 
ID the Commons , but the attempts of Charles I to prevent 
the attendance of peers whom he considered to be hostile 
to hunself^, and the dismissal from non-pobtical offices 
during the eighteenth century of peers who acted in opposi- 
tion to the King’s ministers, show that freedom of speech 
in the Lords has not been holly unquestioned 

The pnvilege of freedom of access to the person of the of&ocfsFs, 
Sovereign exists for each individual peer, and not, as with 
the House of Commons, for the House collectively This 
light would seem rather to belong to the magnates as 
hereditary Gounsellors of the Crown than to the Lords as 
a House of Farhameui - 

The nght of the House of Lords to see to the duo con- of exoia* 
stitution of its own body is perhaps better considered under 
the head of the judicial powers of the House, for some of persoiu, 
these powers are matters of pnvilege, and some are not 

It would appear that no question has ever been raised 
oonoeinmg the nght of the House to regulate and control 
its own proct edings , and in companng the pnvilegeB of the 
two Houses it only remains to consider the nght of the 
House to commit for contempt The House of Lords 
possesses wider powers in this respect than does the House 
of Commons * , it can commit for a defimte term, and the 
prisoner is not roleabc^d by inorogation If however the 
commitment is not for a specific term, prorogation does, as 
it would seem, end the comnutment although Lord 
Denman in Stockdalc \ Hansard ^ seems to have considered 
this to be doubtful 

A pnvilege which the House has thought it nght to 

1 Gardiner, Hiet’ory nf Enirland (rSS4), ti oi, 04 

* See Lord Colchester's Diary, 111 604 , and of Qnren Viotona's letters, 

Jjord John Bnsaell to the Qneen, ziat Aug 1837 

^ See pnat, pp 243 ef aeq * E v Firmer, 8 Dnm, East, 314. 

* Hay ’a Padiaraentnry Practice (ed 12), p 92 

* 9 A 4 s E 137 

R 2 
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forogo Binoe 1868 is that of voting on diviaionfi by proxy 
The ongm of the praotice was doubtlesB due to the desire 
of the King m the early days of ParhamentB to secure that 
the members of the baronage were individually bound by 
the grants made or the laws agreed to m their House 
‘ Those lordSi’ says Elsynge ‘ that oonld not appear accord- 
ing to their fiumxQons made their proxies But if they 
neither came nor made proxies^ then for their disobedience 
to the King’s wnt they were amerced.’ There were occa- 
sions when the King was not satisfied with an appearance 
by proxy, and on such occasions the wnt contained a clause 
to the effect that a proxy would not be adnutted ® 

The praotice shows that a peerage involved liabihties as 
well as nghts, and that the atteudance of the peer in Parlia- 
ment nu^t at any time be insisted upon by the King. 

The rules which the House adopted for the regulation of 
voting by proxy are now immaterial, for a standing order 
was made on March 31, 1868, that * the practice of calling 
for proxies on a division shall be discontinued ' 

The right of a dissontieiit peer to record a protest on tho 
Journals of the House is not a pnvilego except in so far as 
the control of its own procedure by tho House 10 a privilege 
The House of Clemmons might by standing order confer 
the same right upon its members But a mmonty m the 
House of Commons is content with the power of speaking 
in a debate and voting in a division In the Houso of 
Lords a minority, or any part of one, enjoys a further 
opportumty for the expression of its views, and can outer 
the grounds of its dissent in the form of a protest upon the 
Journals of the House. 

The privileges of the House brmg us mto contact ^\illi 
its judicial functions, and we must diBtmguish the functions 
of this nature which concern privilege from those which do 
not The appellate jurisdiction of the House rests now 
upon the Appellate Junsdiotion Act, 1876. This Act con- 
firmed, defined and regulated the exercise by the House of 

' Manner of holding Fariiamonts m SSn^and, p 1 19 
* Report on Dignity of a Peer, Appendix I, Part 11 p 408, and see 
1^0, Const Hist of House oj. Lords, pp 243-245 
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the junsdiotion which it preMously enjoyed as a coiut of 
error or appeal from English^ Scotch and Insh ('oiiris 

But neither the duties of the House as a court of final impeaoh- 
appeal nor ita duty to try great offenders against the state, 
when impeached at its bar by the Commons, can be regarded 
as a pnvilege of the House 

The junsdiction which is concerned with pnvilege is of 
two kmds, that which enforces the nght of a peer to be 
tned by his peers, and that ^hich enforces the nght of the 
House to see to the due constitution of its body. 

The first of these nghts entitles a peer indicted for treason, Tnal of 
or felony, or nuspnsion of either, to be tned by hia peers 
This pnvilege is extended to Scotch and Tnsh peers hy the 
Acts of Umon and to peeresses by 20 Hen VI, c 6 

The indictment is found in the ordinary course and the before 
case removed by certioran to the Court m which the peer 
claiming pnvilege is to be tned This, if Parhament is ment 
Hitting, IS * before the King in Parliament,’ if out of session, 
it IB the Court of the Lord High Steward All peers are 
entitled to attend, and the difference between the two 
Courts IS to be found in the position of the Lord High in Court 
Steward, who is appointed for each case, as it may anse, 
by the Crown If the tnal takes place m Parliament, the Stewaid 
Lord High Steward is merely the president of the Court, 
the peers are, equally with their president, judges of law and 
fact In the Court of the Lord High Steward he determines 
all points of law, the peel's are only judges of fact^ 

The pnvilege which the House of Lords enjoys in respect Right to 
of the constitution of its own body is analogous to the nght 
which the House of Commons exercises, when it prevents fied 
a disqualified person from taking part in its proceedings 
and declares the seat vacant for whicb such a person has 
been chosen. 

In the debate on the Wensleydah peerage ease Lord 
Campbell desenbes the nature of this right 

^ See for a fall pccount of this pn^ilcgo, Falraor, Peerage Law in England, 
pp. 146-9 The hist Inal of the hind wae that of ^ v RuweU [1901] 

A C 446 . 
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" We have no right to consider the ments or dements of the 
party who claims to take Kir aeat here, if he be a Bniish anbject 
free from legal disabibty , but we have a right to see that hn 
shows a title to sit here ex facte good and if he claims by patent 
the validity of that patent is neoessaiily submitted to our 
junsdiction We may call m the judges as advisers, but the House 
decides propno agore. Like all other deliberative assemblies, we 
are neoessanly vested with the power of preventing mtruders 
from mteifermg with our deliberations ’ He insists on the 
distinction between * two things which are entirely dissimilar — 
deciding upon claims to an old peerage, and considering the 
validity of a new creation * 

incufio It was m the exercise of this nght to determine the 
^tion validity of a new creation that the House decided m 1711 
that the acquisition of an English peerage did not entitle 
a Scotch peer to a seat^ This decision was reversed m 
1782 by the House after takmg the opinion of the judges 
But the same nght was exercised again, m 1856, m the 
case of Lord Wensleydale, the validity of whose patent was 
questioned and, in the end, negatived. 

Right to The converse of the nght to exclude ono who endeavours 
to take his seat with an invahd title is the right Xo insist 
that persons fully entitled are summoned and allowed to 
penonB Sit. lu 1626 the peers petitioned Charles I to send to the 
Earl of Bristol the writ of summons which was wrongfully 
withheld from him ^ , and m the same year they compelled 
the King to release the Earl of Arundel who was detamed 
Till xm iradn tJcMge ifi xaofb xA 

limits of privilege The House met the numerous evasions 
of Charles by adjourmng all other business to the con- 
sideration of their privileges, and the King thereupon set 
the Earl free ® 

Refmnoe In the case of claims to old peerages, the House has no 
right save such as the Crown confers by reference. The 
whew old claimant petitions the Crown for a wnt of summons ; his 
petition IS referred to the Attorney-General^ who exammes 
and reports upon it If hia report is favourable the claim 

' Ante, p 252 « Gaidiner, Hist of England (1S84}, vi 04 

> Ibid 114, 115 , and El^ynge on Parliaments, 224 & aeq 
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may be at once admitted, and the wnt issued , if there is 
any donbt the King refers the petition and report to the 
House of Lords. The House appoints a Committee of Fnvi- 
leges to mq^uire further, and the claimant must establish 
his case to the satisfaction of the CommittGe, whose resolu* 
tions are communicated by the House to the King 
It should be noted that whereas the decisions of the 
House of Lords, sittmg as a Court of Fmal Appeal, are 
considered to be bmdmg upon itself, and can only be 
TeyCEsed by legislation, the resolutions of one Committee 
do not bmd a subsequent Committee. And this applies 
alike to decisions on the nghts of newly created peers, and 
on the claims to old peerages 
Thus the House reversed in 1782 the decision amved at 
in 1711, that an English peerage granted to a Scotch peer 
did not entitle him to sit and vote , and m the WiUes case 
reversed its decision m the Devofi case, that the Crown can 
create a peerage descendible in a manner unknown in the 
descent of on estate of freehold ^ 

The House has, however, a statutory right, under the 
Act of Umon, to decide all questions of the validity of 
Insh peerages ; and a similar ngbt by 10 & Xl Viot c 52 
m the case of all claims to hootch peerages, m respect of 
which no vote has been exercised smee 1800, and m all 
cases in which a claim to >ote has been made matter of 
protest by two peers whoso nghts are unquestioned. 

The part played by the House of Lords m the practical 
working of the Constitution is hardly a matter for this 
book. Yot one may note the curious historical trans- 
formation whereby the estate of the baronage has, by the 
GontmuouB exercise of the royal prerogative m the creation 
of peers, developed into a second chamber oontoimng a fair 
representation of the general mterests of the commurnty, 
and in many respects admirably fitted to maurtam a high 
level of pohtical discussion ^ 

The place and purpose of a second chamber, constituted 

^ Fei Loid Cholinsfoid m the Wilted peerage caee, L R 4 H L , p 148 , 
and cf SL John peerage caee [1915] A. C 28^ 
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on the lines of our House of Lords^ have been dealt with 
by modern Avnterfl on the BngJish constitution , by no one 
with more force and yividness of description than by 
Mr Bagehot. But since he vrote^ m x868t the situation 
IB changed in many respects Extension of the franchise 
has given pohtical po'v^er to the working classes^ the 
institution of single-member constituencies has tended to 
produce, throu^out the two pohtical parties, unifomuty of 
type, and that the type which represents the more extreme 
opimODS professed by either party The House of Commons 
IS therefore further apart from the House of Lords than it 
was m 1868 But the House of Lords has also changed 
Its numbers have mcreased from 426 m 1868 to over 700 in 
1921, and this increase of numbers is not acoompamed by 
any corresponding inorcaso among the working members 
of the House. The son of a man who has been raised to 
the peerage for ennDonce m political or professional life, m 
the pubhc service, or m business, has not neoessanly the 
aptitude for public hfe, or interest m pubhc affairs which 
would make him an active member of a legislative chamber, 
while bis position molines him to be content with thmgs as 
they ore The House of Lords then is open to onticism on 
the ground that many of its members take httle or no part 
in its business , that there is a large permanent majority 
on the Conservative benches, and that the House itself 
tends to be more and more estranged from a House of 
Commons elected on a democratic franchise 

Beform The reform of the House of Lords is not a topic with which 
to deal at length, but schemes of reform set forth of late 
years, and with authority, cannot be passed over. 

In 1908 a Committee of the House of Lords recommended 
(i) that, save in the case of peers of the blood royal, a 
hereditary peerage should no longer give a right to a writ 
of summons ; but (2) that the nght mi^t be conferred on 
herdditary peers qualified by the tenure of certain high 
offices m the State or by service for a specified numlior of 
years m the House of Commons , on hereditary peers 
elected fox a Failiam^ by the peexs generally, including 
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Scjottiflh and Irish peers , on the two archbishops and eight 
other spintuel peers elected by their own order , and on 
forty hfe peers to be nominated by the Crown 

It was calculated thati with the Lord Chancellor and the 
Lords of Appeali the House of Lords thus constituted would 
consist of 380 to 400 persons 

The report of this Comimttoo is now a matter of historical 
interest , for the rofoim of the House of Lords became 
a practical question when the lumtation of its powers by 
the Parliament Bill camo before the House m the autumn 
of xgio. The Preamble of the Bill of that year, hke the 
Preamble of the Act of 1911, announced that it was mteuded 
‘ to substitute for the House of Lords as it at present exists 
a Second Chamber constituted on a popular mstead of 
hereditary basis, but such substitution cannot immediately 
be brought into operation ’ 

The House of Lords m November 1910 passed resolutions 
to the effect that hereditary nght should not of itself con- 
stitute a claim to a wnt of summons, and that it was 
desirable to introduce elements from outside the hereditary 
peerage mto the composition of the House. 

In May xgix Lord Lansdowne introduced a measure for 
the re-constitution of the House of Lords. This provided 
for a House consisting of (i) 100 new peers elected by their 
own order and possessing specified official or administrative 
qualifications , (2) 120 members elected for large con- 
stituencies by members of the House of Commons having 
seats withm those oonstituonoies , (3) 100 members ap- 
pomted by the Crown on the advice of Mmisters m proportion 
to the strength of parties m the House of Commons ; (4) 
2 archbishops and 5 bishops chosen by the bishops from 
among their own number ; and (5) 16 members who had 
held high judicial office Membership was to be for 12 yeaiSf 
one-fourth of the House retiring every three years The 
prerogative of the Grown was to be limited to the creation 
of not more than five new peerages in any one year. 

It was contended that a Second Chamber thus constituted 
would be of convement size, would be digmfied, efficient 
and fairly representative of the pohtical parties m the 
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State* The Bill did not go beyond the stage of a second 
reading 

xho 19x7 the success of the Speaker's Conference on the 

franchise led to the appointment by the 
Con Pnme Minister of a Second Chamber Conferenoe repre- 
fcrxsnco sentatiVG of all parties and with wide terms of reference 
The Conference was presided over by Lord Bryoe and 
reported in April igi 8 ^ The report ^owed that a large 
measure of agreement on fundamental pomts had been 
reached^ and indicated the following functions as appro- 
priate to a Second Chamber 

‘ (i) The examination and revision of Bills brought from the 
House of Commons, a function which has become more needed 
since, on many occasions, during the last thirty years, the House 
of Commons has been obbged to act under special rules limiting 
debate 

‘ (2) The initiation of Bills dealing with subjects of a compara- 
tively non-controversial character which may have an easier 
passage through the House of Commons if they have been fully 
discussed and put into a well-considercd shape before being 
submitted to it 

' (3) The interposition of so much delay (and no more) in the 
passmg of a Bill into law as may bo needed to enable the opinion 
of the nation to be adequately expressed upon it This would be 
specially needed as regards Bills which aSect the fundamentals 
of the Constitution or introduce new prmcijdes of legislation, or 
w^ich raise issues whereon the opmion of the country may appear 
to be almost equally divided 

‘ (4) Full and free discussion of large and important questions, 
such as those of foreign pobey, at moments when the House of 
Commons may happen to be so much occupied that it raniiot 
find sufficient time for them Buch discussions may often bo all 
the more useful if conducted in an Assembly whose debates and 
divisions do not mvolve the fate of the Executive Government ’ 

Suggestions were put forward as to the elements which 
shotild fin(^ a place in a Second Chamber of this kmd. These 
included persons with experience m various forms of pubhc 
work, with special knowledge of important departments of 


^ I9i8p Od 9038. 
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the national life^ of foreign affairs and of matters affecting 
the ovor-seas dommions, together with " a certam propoitiuii 
of peiBons who are not extreme partisans^ but of a cast oi 
mind which enables them to judge political questions with 
oalnmess and with comparative freedom from prejudice or 
bias \ 

The Second Chamber which found favour with the Suggostcci 
majonty of the Conference was to consist of (i) 246 (or, if 
representatives of Ireland were included, 273) members reformed 
elected on the principle of proportional representation by ohombor 
panels of members of the House of Commons distnbutod in 
oertam geographical groups, the number of seats allott^d to 
the area of each group being as nearly as may bo m ratio to 
the population of the area , (2) a number, equal to about 
one-fourth of the whole Chamber {exclusive of ex officio 
members) chosen by a standing joint conumltee of the two 
Houses from existing hereditary peers in the first instance, 
and eventually from hereditary peers to the number of 30 
at least, and without rcstnotion so far as regards the 
remainder , (3) the Lord Chancellor, ex-Loid Cbaixcellois, 
and the Law Lords , (4) sons and grandsons of the Sovereign 
who are peers. 

The term of office suggested (except for the Law Lords) 
was 12 years, one-third retiring every fourth year. 

The report itself sets out clearly and concisely the reasons 
which led the Conference to the above oonclusions, and these 
deserve the careful attention of the student It is sufficient 
here to say that the object aimed at by the Conference, as 
stated by Lord Bryce, was to preserve a real continuity 
between the histone House of Lords and any reconstituted 
Second Chamber, and to secure ‘ three important requisites * 
for the strength of the latter, 'in its having popular 
authonty behind it, m its opemng to the whole of His 
Majesty’s subjects froo and equal accoss to the Chamber, 
and m its being made responsive to the thoughts and senti- 
ments of the people ’ e ' 

The oircumatanoea m which the report was pubhshed, at 
a cntioal moment m the fiirtunea of the war, perhaps pre- 
vented it from* attracting the attention which its judicial 
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temper and bold handling of a difficult problem deserved , 
but whether or not the actual reoommendationB of the 
Conference will be found to provide a basis of reform accept- 
able to the House of Commons and to the electorate at 
large^ the functions of a Second Chamber in a constitution 
hke our own, and the elements from which it should bo 
fashioned, have now been deiSned with insight and procision 
in such a way as to secure the assent of a body representing 
nearly all schools of political thought It is therefore 
permissible to hope that when the tune comes for the 
fulfilment of the preamble to the Parliament Act, some at 
least of the difficulties of the task will be found to have 
been already surmounted Further than this it would be 
unprofitable to speculate 



CHAPTER VI 


THE PROCESS OP LEGISLATION 

We have now brought our Parliament together^ have 
analyeed its constituent parts, and have aaoertamed how 
they come mto existence, and of what they oonsist. The 
next step must be to consider how they act 

The most prominent if not the most important fonotion 
of Farhament is legislation Farhament, it is true, dis- 
charges other and senous duties m the (hscussion and 
cntioism of the action of j\IimsterB In this respect the 
House of Commons represonts, or should represent, in con- 
centrated form, the pubho opimon of the country It may 
be said, roughly, to represent pubhc opimon as expressed 
at the previous general election This function of Farha- 
ment IS discharged in various ways which may bo more 
properly dealt with m a later chapter , but the control 
which it can thus exercise over affairs is, at best, mdirect , 
m making la'ws its control over conduct is direct and 
absolute The sovereignty of Parliament is displayed in 
legislation. 

Legislative sovereignty is subject to the resorvations 
which Mr. Dioey ^ has shown to exist in respect of all 
sovereignty, however absolute The ommpotenoe of Farha- 
ment IS dependent on a certain correspondence between 
legislation and public opimon, a correspondence which 
must be more or less close in proportion to the tractabihty, 
the pohtical capacity, the organization of the governed. 
The law-maker in a despotism must consider first whether 
his law will cause a revolt , and next whether he has f^roe 
at his back to crush it The law-maker, m a state where 
the bulk of the population elects those who make the laws, 

1 ikw of the OoDBiitution {t9}S)p P 74 ^ 
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hag to consider whether the majonty wiU appro vOi or at 
any rate will accept his law Usually, m civilized states, 
a law is obeyed, even by those who disapprove of it, until 
opportunity for change offers itself and therefore, given 
a certain correspondence with pubhc opinion. Parliament is 
omnipotent. From it there is no appeal save to the 
electorate, and that appeal can only be made by the Crown 
and at the instance of the mimsters of the Crown. It is 
the business of the executive and of the Courts to give 
effect to the enactments of the legislature 
The exercise of this supreme legislative power, the out- 
ward and visible sign of sovereignty, is the form of Par- 
liamentary action which we must now consider We can 
examme later the duties of Parhament as a grand Court 
for national grievances, and as the cntic of the executive 
DiTiflum In dealing with the process of legislation m Parliament, 
of Bobjcot divide the subject mto seven heads, as follows — 

1. History of legislative procedure. 

2. Ordinary procedure of tho House of Commons 

Pubhc Bills. 

3 Money Bills 

4 Piocedure of the House of Lords. Kelations of the 

Houses 

5 Private Bill Legislation, 

6 Provisional and other Statutory Buies and Orders 

7 EccIesiaBtioal Measures. 


Sbotion I 

HISTORY OV LHOISLATIVE PROGBDURB 

§ 1. TAc ItxgJds of {he Commons 

LegiBia In considermg how at different times laws havo been 
framed and passed, we need not regard tho forms in which 
ment the charters and assizes of the Norman and Angevin kings 
wore issued Magna Charfca la, m form, a charter of liberties, 
m substance, a treaty between King and people, though it 



fleet i.§l] THE RIGHTS OF THE COMMONS 


25 .) 


IS iBSned per cmsihum fiemrabihum pedrumy et nobditm 
mrorum. Other PTiactments of kings^ though made bp/oro 
the representation of the oounties and boroughs in th(j 
Commons^ are made by the advice and with the assent of the 
national counciL Whatever may have been the respective 
shares of the King and his counsellors, legislation proceeded 
from the King with the counsel and consent of a body ot 
advisers vanonsly constituted from timo to lime. 

But we are concerned only with legislation by the Crown 
in Parliament , and the steps by which the Commons booomo 
partakers in this counsel and consenti and estabbshod thereby 
the legislative sovereignty of Parliament. The Uonfiifmatio 1297 
Oartanun is a solemn affirmation of the nght of the Commons 
to be parties to taxation , an Act of the fifteenth year of the 
reign of Edward II is a like affinnation of their nghi to be 
parties to legislation 
The Confirmatio Cartarum runs thus — 

^ V And for so much as divers people of our realm arc in fi ur Rights of 
that the aids and tasks which they have given to us before time 
towards our v&rs and other business, of tlieir own grant and mtp&siol 
goodwill, howsoever thc> were made, might turn to a bondago to ^***“^’°*^ ' 
them and their heirs, because they might be at another tjtnc 
found m the rolls, and so likewise the pribus tiiken throughout 
the realm by our ministers we have granted for us and our lieirs, 
that we shall not draw such aids, tasks nor pnses into a custom, 
for anything that hath been done lien^tofor<% or that liuiy be 
found by roll in any other manner 

*vi Moreover have granted for uh and out heirs, as well 
to archbishops, bishojis, abbots, pnors and other folk of holy 
Ouuchj aa also to earls, barons and to all the < onmwnalty of the 
land, tiat for no }AihinHfts heyte^orih will W( take ytrwh mamer of 
aids, tasks hot prises, hul ty the ctfmynoa of ih and 

for ike common profit thereof y samwj the anoient aids and prtsefi due 
and aasustotyied " 

And the Act of 1322 is oven inoro explicit on the legislative idlsifida- 
Ti^ta of the Goaimons ^ 

* The matteis whidi arc to 1)o (*stiibi]Mlii*d for tliu estate of our 
lord the King and of his heirH^ and (nr tiu' psiatp ot tlio rcalfn and 
of the people, shall bo txtiaudm ai corded aiui estabiisiuid in pariki- 
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menta by out lord the King, and by the assent of the prelates, earls 
and barons and the cominonaUy of the realm, according as habli 
been heretofore accuBtomed ’ 15 Edw II 

But though the participation of the commonalty of the 
realm was thus early declared to be essential to the vahditv 
of taxation and of legislation^ yet as a matter of practice it 
was a long tune before the process of legislation assumed its 
present form. Two causes tended to produce this delay. 

The Crown in Council possessed and exercised a con- 
current legislative power, mconsistent with the provision 
of the Statute of Edward II that Crown, Lords and Com- 
mons should participate m all legislative acts And again, 
the procedure through which the Commons at first exercised 
their right to partake in legislative functions did not secure 
that they obtained their due share in the framing of the 
required laws. 

§ 2. The claims of the Crown to legislate. 

The concurrent legislative power of the Crown in Council 
was a survival of the pre-Parliamentary Constitution, and 
IS mamfested in the distmction, so difiGioult to be drawn by 
the student of constitutional history, between Statute and 
Ordinance 

The recognized differences between these two modes of 
legislation are desenbed by Br. Stubbs as being differences 
partly of form, partly of character.^ The Ordvnanee is put 
forth m letters patent or charter and is not engrossed on 
the Statute Boll , it is an act of the King or of the King in 
council , it IS temporary, and is revocable by the King or 
the Kmg in council The StcUute is the act of the Crown, 
Lords and Commons , it is engrossed on the Statute Boll , 
it IB meant to be a permanent addition to the law of the land , 
it can only be revoked by the same body that made it and 
in the same form 

The Ordinance m fact seems to follow the form of legisla- 
tion which was in use when the Crown m Council discharged 


Const Hut 11 (5th ed) 615 
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both legislative and exocutno fuiicUons, Its rxistmoo 
indicates the dithcultv, which ir iiotict^ahle for aoiuo tuno 
after Parhaments were at work, in distinguishing file 
functions of the JLVown in Parlnmient from those of tlio 
Crown in Council, and of the ‘ Magnates ’ tis Councillors of 
the Ciowm from the same persons as Lords ot Parhamont 

The difference between Statuto and Ordinance ih woU 
illustrated by the proceedings of the year 1340 . The petitions 
of that year were considered in two groups One of these 
was ordered to be dealt with by a joint Committee ' of the 
two Houses and related to such articles as were intended to 
be perpetual These wore " by the common assent and 
accord of aU ’ to be put into a Statute, ‘ letpael Eiatatnt nostro 
Seignur le Boi, par assent des touz en dit Parlement esteantz, 
comanda d’engrosser et ensealor, et fetmement gardor par 
tut le Boialme d’Engleterre « ct lequel eatatut commence 
“ A rhouur de Dieu &oet ® ^ 

The other group related to ‘ such points and articles as 
were not p^etu^ but for a time *, and with these * nostro 
Beignur le Boi, par assent des Grants et Communes, fait 
faire et ensealer sos Lettres l^atenteh qua csommenoont en 
ceste manere, “ Edward (fecoi Saoheiss quo oomo Prolatz 
Countes &oet ^ ” ’ 

As the relative positions and duties of Crown and Parha- 
ment grew more definite, Crf)wn and Coinnions ahko realized Orowa 
the importance of this mdopondont oxeroise of legislative 
power by the Crown m Council The confusion is gi.idually (V>minon8 
cleared away m the hino of Edward 111 Huiing that reign 
various expenments were tried for rawing money at councils 
* to which a hinited number of knights and burgesses were 

^ The Committee coiwisU'fl oC pieietcs, tcmjiorel peere aiul jtidgps, 
twelve ]uught<3 of the shire, and hjx bui^i»flsrH Hot Pori 11* 113 

* Bot Bari 11 113 The Htalute, 14 R<Iwr ici flt T, riins ihns — 

* To the Honour of God and of Holy (JJmrpli, by f hn rw^nt of liio Prrlatotf, 

Earla, Barons, and othern asw rnhlcd al tJip Porliamont hn1dii> al West* 
minster, the Wednesday no<t dfter Mnl Unt m tho 14th year ot the rrj{;u 
of our Lonl King Edwanl the Tliinl of riiglaiid and tho first year of his 
mgn of Biancp the King for thi prawf nnd t>f his poojilr, afl 

well great os small, dofh frranl nnd pstahlmh ihr IlilrigH fiiidiv written, 
which he will to be/oMin tui<[ htpt in all poJutu lo eMfure.’ 

■■ Rot BuL n 113 
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lllnatn- Bununoiied. Thus in 1353 an assembly of this sort sanctioned 
the Ordinance of the Staple whereby trade was regulated, 
a new capital offence created, and a source of supply secured 
to the Crown But the Gommons present at this council 
protested against the enactment of matter so grave, unless 
in Parliament and in statutory form, and petitioned that the 
ordinances so made ‘ should not be of record as though they 
had been made by a general Parhament The King there- 
upon promised that steps should be taken to publish the 
Ordinances of the Staple and that in the next Parliament 
they should be rehearsed and put on the Boll of Parliament 
Next year a Parliament, duly constituted, confirmed the 
Ordinances * to be held for a Statute to endure always ’ and 
provided agamst further dealing with the matter save by 
consent of Parliament K 

A Botuco As the distinction between Statute and Ordinance became 
m i7th^§ * * * * *** manifest, the Crown came to assert definitely as a part of the 
century prerogative the right to legislate independently of Parlia- 
ment The Boyal ProclamationB of the sixteenth and 
seventeenth centunes form the battleground of the old 
controversy which is fought under changed names, and the 
nght of the Crown to tax or to legislate without Parlia- 
mentary sanction is asserted and disputed in one form 01 
another from the Ordinance of the Staple to the Bill of 
Bights 


§ 8. The share of the Crown infrarmng Latvs. 

etatutea The diffioultnes which arose from the mode of procedure 
m frammg and passmg laws were of a different kmd At the 
StotM Parliamentary history statutes were drafted 

and enacted by the Crown m Council on the petition of the 

estates of the realm, and the first questions arose upon the 
necessity for the assent of all to the petitions of each. 

staple was a Bystem for the legolation of markets in certain towns, 
where goods wero brought for sale and sold, after tnal of their q^uolity, to 
merchants who had a monopoly in dealing with Buoh goods The market and 
the monopoly were alike matters of roynl grant, and were granted in return 
for contnbution to royal leyenoo Stnbbs, Conet Hiflt.11 (5th ed ) 431 

* Rot Pori 11 253, 257 -» 
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The procedure of early Parliaments is obscure, and for 
our purposes not very important* The date at which Loids 
and GommonB first held separate sessions is uncertain, if 
indeed it is certain that they ever sat together The fact 
that the baronago, the clergy, the Lnights, and the burgesses 
voted money in different proportions suggests, not two 
sessions, but four* At any rate, by the year 1341 ^ the clergy 
had ceased to attend, and the Lords and Commons sat apart. 
But the necessity for a concurrence in legislation of the two 
estates which constituted Parliament does not seem to have 
been recognized for some time after the Statute of Edward II 
had ostenaibly aecured the legislative rights of the Oommons 
Apart from the Statute Qma Emptorea passed tnstanfm 
iinaqnaium^ which belongs to an earlier date, we may accept 
in proof the statement of Pr Stubbs that * although in 
1340^ 1344, and 1353 the statutes passed at the petition of tho 
clergy received tho assent of the Commons, it seems almost 
certam that from time to time statutes or ordinances were 
passed by the King at thoir request without such assent V 
The abstention of the clergy as an estate, from Parliament 
settled any question that might havo arisen as to the need 
of their assent to petitions of tho Lords or Commons, and 
throughout the fourteenth century the CommonB adopted 
and merged the separate petitions of the ‘ magnates ^ m 
thair own, even m matters such as tho trial of peers, which 
exclusively concerned the Upper House. 

The twofold duties of the peers as on estate of the realm 
and as councillors of the Crown make it difiicult throughout 
the fourteenth century to discover how far their concurrence 
m the petitions of the Commons was needful to secure the 
assent of the Crown Por tho King might be moved to reject 
a petition either because the Lords did not concur in it, 
Bittang as a House of Porbamont, or because they advised 
faiTn to refuse it in their capacity of councillors of the Crown 
But we may assume that with the recognition of the distinj^ 

1 If Hjuey was a olencal proctor as Buggested by Dr Stubbs, the oleigy 
attended in 1397 (aupra, p 166} but the matter is doubtful Stubbs, 
Cemet Hist ii. [5th d.) 516 n 
■ Stnbba, Cemet Hiet 11 (3th od ) 626 
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tion between Statute and Ozdinance the need of concurrence 
of Lords and Commons m legislation was also recogmzed 

Setting aside therefore these questions of initiation and 
concurrence, we may pass to the ordinary mode of legislation 
This was by statute made on petition of the Commons The 
King summoned a Parliament, partly for advice, mainly for 
supply. Having stated his need of a grant of money, the 
Commons stated their needs in the matter of legislation 
Gnevances came before supply, and the grant of money 
might perhaps depend upon the answers received by the 
Commons to their petitions. Hence the ordinary form of 
words intended to imply rejection was constructed so as to 
seem to mean merely a postponement A favourable answer 
was couched m the words, le roy le veuU, an unfavourable 
answer in the words, le roy s^aeisera 

But an afiBrmative answer to their petition did not neces- 
sanJy give to the Commons what they wanted in the way of 
legislation. The King, with the assistance of his council, 
xmght frame a law m accordance with the terms of the 
petition, and then this law would be engrossed m the Statute 
Book , or perhaps the matter was of temporary importance 
and then it would be regulated bv ordinance in letters patent. 
But the wishes of the Commons were apt to be defeated m 
vanous ways even though their petitions had received the 
royal assent. Sometimes the matter was forgotten, oi 
mtentionally laid aside niter Parliament had broken U2>, 
and then no law was made Sometimes a law was made, but 

the law was made m a satisfactory form, but accompanied 
with savmg clauses which enabled the King to suspend it 
for a time, or dispense with its operation in certain cases. 

The Commons, before they realized the importance of 
drafting bills as they wished them to pass, attempted in 
many ways to secure that their petitions, when answered in 
the affirmative, should be made mto statutes m the form 
and to the intent required, and free from the possibility of 
suspension or revocation. 

They asked to have the answers of the King set forth m 
writing and sealed, so that they might be assured of a corre 
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spondeuoo bet^^eell answer and petition They annoxeJ 
conditions to the grant of supply to the Lffect that the m- 7 
petitions exlubitod by Lords and Common s should he 
affirmed m the form m which they had received the lung s 
assent Their eftorts were largely duected to procuring the ur 
due enactment m Statute or Ordinance of such provisions 
as were intended to be rospcctu ely permanent or temporary, 
and one may suspect from the tenoux of the frequent potitions 
of the Commons that the King \va8 apt to employ the 
revocable form of Oidmance where the Commons desued 
the permanent form of Statute, and to issue charters or 
letters patent instead of entormg the reqmred provisions on 
the Statute Roll 

A great step avob made when in 1414 the Commons 
demanded of Henry Y that they should be * as woU Assentirs 
as Feticioners ’ and that their petitions should not be 
altered when put into form of law mthout their consent 
They received for answer that 

^ the Kyng of hia grace cs]^iecial graunteth that from hensforth 
no thing be enacted to the petuioiis of his Gomunc that be 
oontronc of hir askmg wharby they shuld bo bounde withouic 
their assent Savyiig alwey to our liege lord his royal prerogative 
to graunte and denye what him lust of their petitions and askynges 
aforesaide ^ ’ 

The growung influence of the Commons m legislation is 
marked by the changes m the foiin of the enacting clause of 
statutes 

The Statute of Westnunstor 1 is thus described as ‘ Esta- PomiB of 
bhsemenz lo Roy Edward foz par son consoil e par le aflsente- 
ment des Ercevuskus, E\oskes, Abbos, Friurs, Contes, Barons, 
et la Conimmiaute de la tero ileokes soinons From the 
year 1318 statutes are expressed to be made by the assent 
of the prelates, earls, barons, and the commonalty of tho 
realm , but fioin tho commencement of the reign of Edward 
III the mode of h^gislation upon petition finds expression^ 
the words ' at the request of the Commons ’ Sometimes 
both Houses are described as petitioners, as m the form ’ Lo 

^ Rob Fori 17^22 * Btubhs, BeleccOborteis (9th ed.), 442* 



The Com- 
mons 
diaft the 
biUfl they 
want 


Effect 
of thifi 
change 


262 THE PROCESS OP LEGISLATION [Chap VI 

zoy Bupphe feosi par les Prelats, Countes, Barons^ et les 
oommunaltoz ’ 

In the nth of Hemy VI the words ‘ by authonty of 
Parhament ' come in^ thereby placing the Houses upon a 
level in legialative power , and a httle before that date the 
* request ’ of the CommonB begins to drop out The enaoting 
clauses are not uniform, but gradually throughout the reign 
of Henry VI statutes ceased to be enacted by the reguest 
of the Commons and are enacted by the auihordy of Parlia- 
ment, and from the 1st of Henry VII the req^tesi is never 
revived 


§ 4 BUla for^nam actus %n se conUnens. 

But the substantial remedy for the difficulty desenbed 
above was found when, as took place m the reign of Henry VI, 
the Commons adopted the practice of frammg then petitions 
in statutory form, and requested that the form should not 
be altered We are told that this custom was mtroduoed 
‘ first m the legislative acts which were ongmated by the 
King ^ ^ , an early instance of its adoption by the Commons 
IB to be found in the Parliament Bolls of 1429, when they 
ask that ‘ the Bille which is passed by the Comimmes of yis 
present Parliament , hit lyke unto ye king by yadvys of 
the Lordys Spmtuell and Temporcll in yis present Paile- 
ment, yat graciously hit may be answerd after the tenure 
and fourme yerof ^ ^ 

There is a further indication of the change m the not 
unfrequent use of the expression, ' billa formam actus in 
se contmens ^ ’ * meaning that the ‘ bill which in Farha- 
ment, as m the Chanceiy, was the usual \ elude for a peti- 
tion, did not contain a petition only, but the sclienie or 
draft of a statute 

And the process of legislation by bill presented for I ho 
acceptance or rejection of the Crown did much more than 
hejp to formulate Parliamentary procedure, or to secure 
the due effect of the royal assent to a petition It established 

^ Stubbs, Const Hist in (5th ed ) 480 ^ Rot Pari iv 359 ■ 

^ The phrase perhaps survives m the modem heading of a biJl sen! finm 
tlie Commons to the Lords ‘ A bill intituled an Act * 
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the distinction between Executive and Legislature, the increaa- 
Crown m Council and the CroMii in Parliament, o?lSTiift^ 

For until this mode of legislation came mto practice, 
the Houses had petitioned tho CroAvn for the redress of 
piibhc grievances, just as the suitor petitioned the Crown 
in Chancon^ for the redress of a private and individual 
gnevance These petitions wore presented before the grant 
of supph and the words, still in use, by which the King 
expressed his assent or dissent, were so framed as not to 
imperil the grant if he disapproved of the proposed legisla- 
tion But this meant that the legislative act eame from the 
Crown, and though Lords and Commons might complain of 
legislation which tv as not initiated or embodied m their 
petitions, yet all laws were left to tho Crown to make, and 
depended lor form and time of making upon the pleasuro 
of the Crown 

But when tho Houses of Parliament took into their own The 
hands the drafting of Statutes, their demands for legislation 
became definite and urgent , the laws which they desired laws 
to see made could not be varied, though they might be 
nullified or postponed They no longer asked the King to 
assent to the making of a law on a given subject, ^d then 
to make one, but they asked him to say ‘ yes * or ' no " to the 
passmg of a law drawn in the form in which they wished it 
to pass, and no longer admitting of amendment 

Henceforward if the Crown took independent legislative ThoiOng 
action, such action was unwarranted by law or by custom dusenta 
For Statute, us wo have scon, mado the two Houses necessary 
parties to legislation, and the form which legislative proce- 
dure had now assumed reduced the share of the King to a 
formal assent or dissent If the King chose to legislate 
independently of Farhament it could no longer be alleged 
that he was merely carrying out what he believed to be the 
purpose of a petition in tho customary form. 

§ 5 Comtneiiccmeni of modern procedure^ 

When an intended statute was no longer suggested to the 
King m the shape of a petition for legislation, but was 
presented in tbb terms in which tbe^Houses desired to place 
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it cm tli-e btafoite Book, a lolkir diacuafflon and mcxie jmdae 
roles of proc^ute becarajp* 

Ibeip is a gap our of iniomnatioii betvpen 

the cl<tt€ of the Botuli Parliamtaitomm and the commenee- 
wiffn^ of the Liords' Jonuiab Tiitfa the reign of Hnnijr VUI 
and of the Conunoiift'' JoorDab with that of Edourd VI, 
Bat soon as the Jotunab begin we £nd the ihrbe readiug& 
in eoeh Boose : and in Elizab^-th's reign the CoiELnutt4i^H> 
stage alter a second reading bteomes a ri^:Dlar practice. 
Bat the Committee to which d Bill was referred was what 
wo lihould now call a C^ommittee, a few membai^ 

chosen to consider the Bill and report upon it. Tims in 
1571 the Bill to relieve hurgessts from residence m their 
oonsiiiuenoiea was referred to a Conunojttee of nine^ who 
were instmeted to meet on the follo'^ing Fnday at the 
Temple Gmich. In the next reign Committees were Larger, 
hat what is described in the Joxumls as a * (xeneral Com- 
mittee ' was not 0 Committee of the whole House. It was, 
at lea(3t in some cases, a Committee oiien to the whole 
House, bat tho&e who attended wiihoufe harmg been placed 
on the Committee had no ’^^tre any placed on 

the Committee who had pre\iou^lr spoken agiim^it the Bill 
Early m the reign of Charles I the practice of reierrmg BiUs 
to Comimitees of the whole House - came into use, and 
from that time onward» procedure ba:> varied htde until 
Very recent time» The second reading of a BiU bad beon. 
foUowed as a general rule by its reference to a Committee 
of the whole House, less commonly to a Select Committee 
whoso consideration of the Bill was not a sabstitnte for the 
subsequent discussion in Committee of the House 

In 1882 two standing Committees were introduced for 
Law and Trade, intended for the discussion of such meabunte 
of legal or commercial change as were uneontentious in 
character though needing earful scratmy m detail As 
tune went on measures were referred to these Committees 
which woe neither nnGonirovetsial, nor specially concerned 
with Law or Trade, and in 1907 reference to a btanding 

* Kakevfl], Modus Tenendi ParhAmenttiiii, p 146 

^ All th»t «ill como to baTo voioa.* Oom. Join, u 877 



Serit,5,^.H| COMMfiXiEMIZSl OF MODEKNT PROCfiOrKB 


(^uiniuilee b£«emKe iha Tcil<t lesc^pt mil th^ ease* (oS mrmy 
bjills. said piv^Tis-Km^idL oikW bsIK* tLe* Hovse oOftfindsie' 

cunfl^^r. ,a Bill ^#-5 <\s ol eoiaist* oait olE tbe six Com- 
imt coBisdruLlodl niHil-T ttlii. ^oji^bng Ordt is of Uie Hoiibe \ 

Tbi hiaitoi^ oi P^irluMieMUrr Pritcodiart^ Ins hem well tBbpvital 
tolu r-LiTirLeTe rii II is eniomph w iMdic-tite some of dii:' 

featomrii iiMiirL Mjrji nt^ prvignr^* 

I'niJ the- io]uiiii>-ue*iiiutiiit off tl»v nintfftitaiih ecoliuj the 
iiilt6 vf die Boute oL Commons irt^re i^orntnidted Trill trro 
ofijfctsin Tu\x Cln^ u> plot etL i lie ELonse lorn lunied 

ai&d ondiscusstJ actiiooi pressed iuiriard hy the 
mmisteis. Xbe other t^as to seenie lur pLiv betrroeii the 
paLTtic^ in llie House and keanng fur alL 

We must recollect tliat untQ the eighteeMlili century was Fim «c 
fairly well adi^ced the Spp-aktr a Mominee wd a iUl^agne. 
uimister oi the Crown iimd that the usi- oi tVmuuiittees of 
the whole House m the seventeenth eeniurv not unoon- 
neett'd with the d- sire transact business under the chair- 
luauship of an independent im inbir. 

The Leader ot the Houst- nnght be iv in mure at the service 
off the Crown tb^^n the ^^poaLer : and thisi not merely m the 
sense that every icmuster is the King's smanu but as using 
his position to giv^e eiftcc to the personal wishi^ off the King. 

When Henrv Kox accepted that position m order to carry 
the Peace of Pans he thus explains ihe situation. ^ His 
Majesty was m great eoncr-m lest a good pt-aco m n gcoil 
House ol Comitiuiis should be lobt and Lis authority diBgiaocd, 
for want of a proper person to -«»upport his lionest measures. 

- . , In short I am a Cabinet louiitdlor, and Ilis ilajesly^ 

Jlinister in the Hou^c of Co??rmo/id ’ ^ 

The House therefore did well to secure every opportumty 
for discussmg matters the discubSiim of which might be cusaum. 
unweloome to the King and his ministers^ and the Orders 
of the House were iiioie calculated to promote freedom of 
speech than the trunsaction of bu^^iness* It was not ui^l 

^ Gtanding Oidora, ^5-50; Ik, 27Z 

- For an erhimati^o ticatmeni of this aabjeet the* roAdop 19 irfemd to 
Dr Redlich a HjBtor^ of IVrliamratafy Ftoccduro m EngloniL 
* llcdfurd CoiieB|hiiideiice, 111. 134. 
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i8ii that the Govenmiezit obtained precedence for their 
boBineeB on certain days. The hietoiy of our procedure 
since that time ib a record of sucoeBSive reductions of the 
time during which pnvate members may mtroduce the 
diBCUSBion of matters outside the range of Government 
buamesSf of succeaBive hzmtatiozis of opportunity for raising 
general questions at the various Btages of Government 
busmess, and at last of the time allowed for discussing 
at all the matters which a Government desires to carry 
through the House 

Apart from organized obstructioni which began rather 
more than forty years ago, there ib do doubt that the subjects 
proper for diBCussion have enormously moreased in number 
and that at the same time the number of members who 
desire to discuss and are capable of discussmg these subjects 
has also very largely moreased, while the number of hours 
m the day, and the general conditions and external interests 
of life, remain the same 

The remedies do not seem to be more than three m 
number to reduce the subjects for discussion by some 
process of delegation, to reduce the length of discussion 
by a time limit upon speeches , to reduce the opportunities 
for discussion by rules which curtail the occasions on which 
debate may take place, and the penod for which debate 
may lost. 

The last of these remedies has been apphed dunng the 
last twenty years by the Government of the day, and, until 
the war mtervened, with ever-ihcreasmg severity, ft is 
unfortunate that a process originally devised to meet 
orgamzed obstruction should be used as a method by which 
the pressure of busmess can be lightened or relieved. The 
closure m its different forms must be reserved for dis- 
cussion at a later stage It is only necessary here to mdicate 
the steps by which oui legislative procedure has reached its 
prraent form. 
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Bbgtion II 

ORDINARY PROCEDURE OF THE HOUSE PUBLIC BILLS 
§ 1 . The Busvness of each day 

To mdmtand the couTse oi a Pubhe Bill on its way to 
become law it is well to get some notion of the everyday 
procedure of the House of Commons 

It should be preimsed that when the House gets to the 
Orders of the Day, Government busmess, as a rulei takes 
precedence of pnvate members* business The exceptions 
are these Prom the meetmg of Farbament until Easter, 
pri> ate members occupy the hours from 8 15 p.m to ix p m 
on Tuesdays and Wednesdays, and the whole of the short 
Enday sitting. After Easter Government takes the whole 
of Tuesday, and after Whitsuntide the whole time of the 
House, except the third and fourth Fridays after Whit 
Sunday 

Let us now take the events of an ordinary day m the 
House of Commons 

At 2 45 p m. on the first four days m the week, the 
Speaker, accompanied by the Chaplain, preceded by the 
Serjeant-at-Arms with the mace and followed by his tram< 
bearer, enters the House and advances to the table. Prayers 
are read : the Speaker then takes the chair and the mace is 
laid upon the table 

The Speaker’s chair is at one end of the House, facmg 
the door , in front Uud below sit the three clerks at the 
table. On either side four rows of benches run the length 
of the House, with a gallery above Half-way down on 
each side runs a gangway dividing the rows mto two blocks, 
above and below the gangway 

On the nght band of the Speaker sit the supporters of 
the 6o% ernment, mmisters occupying the front bench above 
the gangway On the left sit the Opposition, and the 
Independent ghiups. Ex-mimster^ who are members of 
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the Opposition «it on the front l>ench opposite to 

Aronnd the House on eithor ziide run the lobbies through 
wb&ih membefB pass tor a division, the Aye lobby to the* 
right of the Speaker* the No lobby to his loft. There is 
access to these on either side of the door of the House, and 
from a door behmd the Speaker's chair, and from side doors. 

The Speaker having taken the Chair, th( business of the 
day commences, m the following order — 

Pnmle busvyiess is hist dealt with This means private 
bill legislation, of which more hereafter A quarter of an 
hour is allowed for this, and all busmess not concluded by 
3 p.m. stands over to a time to be fixed by the Chairman of 
Ways and Means 

i^esttons come next. These are an important feature of 
our Farliamentary procedure. They are inquiries addressed 
to ministers of the Crown, or to members concerned with 
the business of the House ^ These questions should not be 
argumentative but so framed as merely to eheit the informa- 
tion asked for. Supplementary questions ansing out of 
the muu&ter’s ansiver, but not passmg beyond the purport 
of the question, are permitted, but no discussion is allowed 

Notice must be gi\en of all questions by handing them 
m to the derk at the table, so that they may appear on the 
notice papers of the day on which they are asked If an 
oral answer is desired the member who hands m his question 
must mark it with an asterisk , but the written answers to 
unstaired questions also appear m the ofiBoial reiiort of the 
day's proceedmgs 

Notice as above described may be dispensed with in 
matters of urgency and importance where pn\ate notice is 
given to the minister concerned, or where the Leader of the 
House is asked about the course of business. 

1 Ounng the War, when do tegular Oppositioa existed, leading Privy 
CouioilloiB who were not members oi the Government ocoupied this bench , 
and during the present Parbamnnt the leaden both of the Independent 
Liberal Party and Labour Party sit there, together with one or Pnvy 
C'onnoilloia who do not belong to those parties but ahu have ccasid to 
support the Government 

* For example, the Chalrmit^ of the Kitchen Commitleew 
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At 3^5 qnestionfi cease* and those which are not reached 
by that hour are answered in wnting by the ministers to 
nhom they are addressed 

3 /otio/ia /or the adjournment of the Qni'stions 

beoome more important as the opportunities ol the pn^ ate 
member for raismg discussion are curtailed, and they may 
furnish an opportumty for discussion if the minister's 
answer should bnng out matter of new and pressing inteFoet. 
Such a matter need not necessarily arise out of a question^ 
but in either case it is open to a member at the close of 
question time to iiio\ e the adjouxnment of the House * for 
the purpose of discussing a defimte matter of urgent public 
importance in which tho conduct of ministers is mvolved.. 

But it does not follow that be will be able to make his 
motion The Speaker will first determine whether tho 
matter is defimto and urgent, «md then tho motion must be 
supported by not less than forty members standing up m 
their places. If few et than forty and more than ten stand up, 
a division may be taken without debate on tho question that 
the motion shouM be made. 

If the member is Bucces^^ful he bnngs on Ins disousaion on 
the same day at 8 15 p 111 

Pvbhc Petitions. These arc sent up by looahties or bodies 
of persona to a membez for prc?sentat3on. They deal with 
some matter of general mlorost 

There will be more to say about Petitions m the concludmg 
chapter of this book Their piosenUtion is now merely 
formal, and may be effected by putting the petition m a bag 
which IS kept for the puipose behind the Speaker’s obair 
But if tho member pleases ho may proBent the petition 
publicly, after question time, stating whence it comes, the 
number of signatories, the material allegations, and the prayer 
of the petition Its subsoquent fate must bo dealt with later 

Unopposed returns are motions for accounts or papers to 
be laid before tho House. If the department concerned 
raises no objection they come on hero 

Motions for leave of absence Those were of importance 
m the sixteenth and seventeenth centuries, when con- 
stituencies had httle chance of Jmowing whether their 
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members were disohargmg their duties, and when members 
were not entitled to their wages if they went away before 
the end of the session without a hoenoe from the Speaker 
The practice of askmg for leave of absence cannot be said 
to have wholly fallen into disuse, for as lately as May, 
1900, a member asked and obtamed a week’s leavo \ But 
attention was called to the fact that many members 
habitually absented themselves for more than a week, 
without leave, and absence is now a matter which concerns 
the Whips and the constituencies rather than the House 
There seems no doubt, however, that non-attendanco 
after leave of absence refused might be treated as a con- 
tempt of the House, and refusal to attend a Committee 
has, in comparatively recent times, been so treated and 
the offending member plaocd m the custody of the Serjeaut- 
at-Aims * 

Another disused method of enforemg attendance is a call 
and oj the House, disobedience to whicli without excuse might 
Hoiw**^** lead to commitment and such sentence as the House chose 
to inflict. But there has been no call of the House since 
1836, nor motion for a call smee 1882 
Giving notices of motion comes next m order Members 
NoticcBof of the Government can give notice of any motion they 
propose to bring forward affecting pubhc busmoss, liut 
private members must ballot for priority, and this takes 
place before the House enters on the busmess of the day 
The rules affeotmg this matter are too tcchmcal to be 
discussed here it is enough to say that it is in this manner 
that the time allowed to private members is allocated 
among them 

Before entermg on the orders of the day motions for 
the appomtment of Select Committees and for leave to 
bnng m bills may be set down for consideration 
A bill may be mtroduced m any one of three ways ® — 

(p) A member may present it at the table after notice 

> 82 Hkiuanl, ^th Senes, p 1231 

^ Case oi Mr Smith O'Bncn 85 Hansiud, 3rd Series, p 1291 , and 
see the case of Mr J P Hennessy, 156 HAnsard, 3rd Senes, pp 1931, 2313 
* See, howerer, po 8 i, p. 269,Aote i 
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but 'Without any order of the House for its introduotion. 
It IB thon doomed to have been read a first time 

(b) Motion for leave to bring m a bill may be set down 
for the oommeucement of pubhc busmess If opposed, brief 
statements from the mtroducer and opponent of the bill 
may be made, with leave of the Speaker, and the question 
IB then put that leave be given This is known as bnngmg 
m a bill ‘ under the ten mmutes’ rule * 

(c) The motion for leave to mtroduee a bill may be on 
Order of the Day m which case it comes on as hereinafter 
described 

We may now suppose that all this preliminary business 
has been transacted, and that the sittmg is one at which 
Orders of the Day have precedence of Notices of Motion ^ 
The Speaker then calls on the Clerk to read the Orders 
of the Day« We may assume that the day is an uneventful 
one, whether it be wholly devoted to Government business 
or whether notices of motion by private members come on 
at 8*15. Contentious busmess ends at ii p m , and the out- 
Btandmg orders of the day are then gone through ; a future 
day IS named by one of the Government whips in the case 
of Government bills, — by the member mterested m the case 
of a pnvate member’s bill The Speaker then adjouniB the 
Hbuse without question put, unless a finance bill be under 
discussion, or unless the standmg orders of the House have 
been suspended for the purpose of conoludmg or advancmg 
a particular measure 

§ 2 A Pubhc B%ll in the Commons 

When a bill first comes before tho House it must come, as 
has been seen, in the form of a notice of motion. A bill may 
take its ongm from the Lords or the Commons, but it will 
be oonvement to trace it through its progress to the maturity 
of a Statute, beginning, as most important bills begm, m the 
House of Commons. We can note afterwards what happens 
when a bill takes its origin in the House of Lords 
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This IS the cose >)t all sittings except those which commeiioe at 8.15 p m 
on the Taeadays and Wednesdays assigned to private membeo. 
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The member who desires to introduce a measure gives 
notice, as above desenbed, of his intention to do so 
Usually this IS no more than a form, but on important 
oocasions the purport of the bill is explained on its intro- 
duction ; when the introduction of a bill is opposed a 
discussion sometimes of some length may take place, and 
a division may be taken as to whether leave should be given 
to mtroduce it. If the motion is earned an order of the 
House 18 made that the bill be prepared and brought in by 
the mover and other members named by him The bill is 
then immediately presented , the membei in charge appears 
at the bar, the Speaker calls upon him by name, ho calls out, 
" A bih. Sit/ and ib desired by tbe Speaker to bxmg it up. 
He brmgs it to the table, and dehvers xt to tbe Clerk of 
the House, by whom its title is read aloud The questions 
that a bill ‘ be now read a first time,’ and that it be prmted, 
are put without amendment or debate, and an order is made 
that it be read a second tune on a day named. 

The bill then takes its place among the orders of the day, 
and when the second readmg comes on m due courso a motion 
la made and question put ’ that the bill be now read a second 
time ’ This is the pomt at which the general pniiciple of 
the bill IS most fully discussed and its fate decided 
An opponent may move that the bill be read a second 
time that day six months, which shelves it for the Session, 
or may meet the motion that the bill be now read a second 
tune with a direct negative, which shelves it for the day, 
or may move, by way of amendment to the question, 
resolutions which affect or alter the character of the bill 
These are all civil ways of rejecting a bill but there 
are precedents for a bill being rejected, and torn in the 
House . and m 1772 a bill was rejected, thrown over the 
table by the Speaker, and kicked out of tho House by 
members. The offence of this particular bill was that it 
had been returned from the Lords with an amendment to 
a money clause ^ 

When a bill has passed the second reading it is committed 
to one of tho six Standing Committees appointed by the 
*■ FarL Hist vol xrli p. 515 
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Committee of Selection. Scottish bills go to a Conumttee 
consisting of all the Scottish mcmbeis with not less than 
ten nor more than fifteen additional members uomnated by 
the Committee of Selection. Each of the other Committees 
consists of not less than forty and not more than sixty 
members, but tlic Committee of Selection have power to 
mcrease this number by fifteen The Committee which 
considers ^^'el3h hills is constituted so as to comprise all the 
members for Wales and Monmouthshire The Committee 
of Selection also appoints a panel of chairmen, not less 
than eight nor more than twelve in number, who choose from 
among themselves the chairmen of these six Committees. 

To the general rule of reference to a Standmg Com- 
mittee there are three sets of exceptions, and in these cases 
the Bill IS referred to a Committee of the whole House 

The exceptions are — 

(а) Bills for imposing taxes, or Consohdated Fund or 
Appropriation Bills *■ 

(б) Bills for confirming Provisional Orders 

(c) Bills which the House, on motion made directly 
after the second readmg, has decided to retaon for Com- 
mittee of the whole House. 

The consideration of a pubho bill is only one of several 
purposes for which a Committee of the whole House may 
be set up Such a Committee is set up every session for 
supply, and for ways and means. Here we only need to 
note the pomts of procedure w^bich distinguish the Com- 
mittee of the wholo House and the Standing Committee 
in thoir consideration of pubhe bills, and the pomts which 
they have in common. 

When a bill is committed to the whole House the Speaker 
leaves the chair without question put on each occasion that 
the bill IS one of the Orders of the Day The Chairman of 
Committees takes his place , if disoussion is not concluded at 

^ See Beot iii of tlus chaptor In 1919 the Eetimatee (mth oertem ex- 
ceptions) were, under a special scaaional order, referred to a Standing 
Committee for considcTation , but this has not been repeated There u, 
however, a Select Committee on Estimates with quite different funotlona 
(poat.p 290) 

■ See poet, p 3td 
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the end of the Bitting^ the Ghainnan reports progress and 
asks leave to sit again. A Standing Committee usually 
meets m the moming^ fixes its own hours of sittmg, and 
adjourns^ at the close of a sitting, to a day and time chosen 
by itself. Since 1919 it may sit while the House is sittmg 
and during an adjournment 

It IS open to the House on the motion of a member to 
give instntchons to either sort of Committee. There is 
a general instruction given by Standing Order to all Com- 
mittees to make any amendments relevant to the bill. The 
special mstmetions given by order of the House must be of 
a 7ery bimted character, l^ey must be such as enable the 
Committee to do something which it would not otherwise 
be able to do without gomg beyond the scope and framework 
of the bill \ In all Committees members may not only move 
all relevant amendments, but may speak more than once m 
support of amendments moved, or in opposition to them. 

The bill is dealt with clause by clause, and new clauses, 
if proposed to be added or mtroduced, are not discussed 
until the existing clauses hare been considered 

When the bill has gone through Committee the Chair- 
man reports it to the House, and an order is made that the 
bill, as amended, be considered This is called the Report 
stage of the bill. The Speaker is in the chair, further 
amendments may be made and new clauses added. At this 
stage no one can speak more than once, except the member 
m charge of, or the mover of an amendment to a bill 
brought from a Standmg Committee ^ If amendments aie 
complicated in character, or if a further money resolution 
IB required \ the bill may be recommitted 

When the bill has passed through the Report stage, 
a motion is made and question put that the bill be read 
a third time , this being earned the House orders that the 
clerk * carry the bill to the Lords and desire their con- 
currence ' az^ the bill is endorsed with the words ‘soit 
baill6 aux seigneurs.* 

* A niling of Mr Speaker Whitley has yezy much limited the scope of 
instructions 147 Earl Deb 5tliser 873 (26 Oct 1921) 

* S tandin g Order, 46 ^ * See os to money rwdfations, poatp p. 289 
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But certain powers as to limitation of debate rest with the 
Speaker, the Chairman or uith the majority subject to the 
sanction of Speaker or Chairman, and these must be noted 
Irrelevance or repetition may bo stopped by Speaker or 
Chairman, who ma}" first call the attention of the House 
or Committee to the conduct of a member and then direct 
him to discontinue Ins speech 

Dilatory motions that the House adjourn, or that the 
Committee report progress, may be put without debate 
by i^peaker or Chairman , or he may decline to put such 
motion at all, if he thinks that it is moved for purposes of 
delay and in abuse of the rules of the House 
A member whose conduct is grosslv disorderly may be 
ordered by the Speaker or Chairman of Committee of the 
whole House to withdraw at once from tho House, If he 
refuse he may be na^rned 

If a member is named by the Speaker for disregardiiig 
the authonty of the chair or for persistent and wilful 
obstmctiou, a motion is made — ^usually by the leader of the 
House — that the member be suspended from the service of 
the House If the offence take place in Committee the 
Chairman suspends the work of the Committee, the Speaker 
takes the chair, the matter is reported to him, and the same 
procedure follows The question of suspension is put to 
the House without amendment or debate ^ 

Bo much for the restraint which the House can place 
upon the speech of individual members But the Speaker 
may adjourn the House without question put m cases ot 
grave and contmuous general disorder^ and the majonty, 
with the assent of the Speaker or Chairman, can exercise 
a very wide power m the limitation of discussion under 
the rules relating to closure of debate^ 

The existence of the Closure dates from i88i, when the 
methods of obstruction to business devised by the Insh 
Nationahst party had reached a perfection which threatened 
to reduce Farhamentary government to a nulhty. Begm* 
nmg with temporary expedients in the nature of Urgency 

^ The Ghairmaii of r Standing Committee does not poBsess these poweis 
of suppieniBg gnm disorder * Stond^ Order, 2i (Feb. 1902.) 
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BefiolutioBa, the Clo&^e took itB place m the Btanduig 
Orders of the House m the antumn Session of i882« and 
assumed its present form in the Standing Orders of 1888 

* After a question has been proposed^ a memher Tismg in his 
place may dam to move ** that the Question be now put/’ and 
unless it shall appear to the Ohair that such motion is an abuse of 
the Kiilea of the House, or an mfrmgement of the rights of the 
minonty, the Question “ that the Question be now put ” shall 
be pat forthwith and decided without amendment or debate ^ ' 

A debate then pending may thus be brought to an issue, 
and if the motion is oamed in Committee or on Beport 
the diBCusfaxon of a bill may be further accelerated by 
another proYision of the same Standing Order, whereby 
a member may move with the assent of the chair that 
certam words of a danse stand part of the clause or that 
th^ whole clause stand part of the bill The closure can 
only be oamed if the number votmg m the majonty be not 
less than xoo These rules are applicable to Standing Com- 
mittees but with the substitution of 20 for 100 

In 19x9 what IS sometimes known as the " kangaroo ' 
closure was made part of the regular procedure of the 
House The Speaker and the Chairman of Ways and Means 
have now the power, when any bill is under consideration in 
committee or on report, to disenimnate among the amend- 
ments and new clauses which appear on the notice paper 
and to select those which are to be discussed ’ The exercise 
of this power is a delicate and responsible fanctioUi but 
much parliamentary tune is saved by the selection for 
discussion of those clauses and amendments only on which 
debate is likely to be profitable A 

> Standing Order, 26 (March 1887 and j888 ) 

* Until igo2 the cloeuie could only ha moved if the Weaker or Chairman 
of OonmutteeB was in the chair The power wae extended to the Deputy- 
Chamnan m 1902 and to the Gbairmen of Standing Committees in 1907 

3 Standing Order, 27a (£hh 1919) A Standing Order of 1909 had aUowed 
a mptum to be made giving thia power to the ehaar cm particular ocoasKms 

* ‘ Of all methods of lestnoting debates which the wit of this House has 
hitherto devieed, the least blind, the most considerate and the moat mteUi- 
gent IB the kangaroo closuze ’ 3 ir A Chamberlain qp Cth July, 1921 , 
Z44 Pari Ueb 3th Series, 455^ Mr Asquith assented to this deacriptum. 
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A far more drastic mode of linutrag debate and acoeler- 
atiDg busmess is what is known as ' closure by oomparL- 
ments/ or ‘ the gmllotme ' By this process certain periods 
of time are allotted, by resolution of the House, to vanons 
portions and stages of a bill , at the expiration of each 
period of time, discussion, whether concluded or not, is 
closed, and the majority carry that portion of the bill upon 
which the gmllotme has fallen 

The process can only take place by order of the House, 
e^odied in a senes of resolutions allooatmg the time to 
be given for debate on the parts and stages of a bill, 
and when first introduced was only employed when it had 
become plaan that without exceptional procedure a bill 
could only be passed, if at all, by an unusual and mcon- 
vement extension of the Parliamentary Session K 

It had become before the war a recognised ^and in 
opimon of high authonties on essential^ part of our 
procedure where an important Government bill was reserved 
for discussion m Committee of the whole House. In 1914 
it was even extended to the Einance Bill of that year. 
Before a Bill went into Committee, and therefore before 
there was any evidence that discussion was likely to be 
prolonged, fixed periods were absigned for debate on the 
Bill, and security thus taken that it would have passed 
through the House by a given date The war, however, 
brought about a change The suspension of party warfare 
made the gmllotme unnecessary and a proposal to revive 
it in 1920 m the case of the Governineut of Ireland Bill was 
unfavourably received Becourse was had to it m two cases 
in 1921, but in one of them only for the purpose of the 
report stage of the bill , and it is clear that the House of 

^ Thu procedniQ was first luod m 1887, and applied to the Gnmmal 
Law and Procedure (IreUind) Bill when that hiU hod been m Committee 
for sixteen days It was used in the case of the Home Rule Bill of 1893 
after twenty-eight days passed in Committee, and m that of the Edaoatlon 
BiUofigoz after thirty-eight days of the Committee stage Bee Mr Balfour's 
aketoh of the hutory of the guillotine, 197 Hansard, 4th Senes, p 999 

* Bee Mr Asquith's speech, 25th Oct. 1911 , 30 Furl Bob 5th Ser 120 

* The Military l^moo Bill, 1918, urgently required at a moment of 
odsiB, was the only case dating the war 
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Comniona vronld not a.t the preaent time (1922) accept the 
former view that the business generally of the House 
oaunot be earned on without it Yet it would be hazardous to 
predict that in a future Parliament 111 which parties are more 
evenly divided, the Government of the day may not feel them- 
selves compelled to resort once more to the guillotine for the 
purpose of carrying through a legislative programme, though 
it will probably be long before tho drastic methods of the 
years immediately pnor to 1914 are revived 

Since the closure and (to a lesser extent) the guillotine 
are now accepted as features of our Parliamentary procedure 
it IB worth aakmg what have been the causes which led to 
their introduction, and how they have affected the character 
of debate and the relations of parties 
Until the middle of the nineteenth century our rules of 
procedure were so framed as to provide almost unlimited 
opportumty for discussion In reading the reports of the 
Committees which sat m 1848, in 1854, 1^1, it is 

clear that the transaction of businebS under the rules of that 
penod was only made possible by what Dr Bedlich has hap- 
pily described as ‘ the self-imposed parliamentary disciphne 
of the parties ’ In 1847 there were eighteen stages of a bill 
at which general discussion was possible, and if the bill was 
in Committee for more than one day, debate could anse every 
time on the question ' that the Speaker leave the chair.’ 
The Orders of the Day could not be reached without the 
possibility of a debate on the question that the Clerk do now 
proceed to read the Orders of the Day, and dii!atory motions 
for the adjournment could be made without restramt ^ 
Slowly, and almost reluctantly, those opportunities of 
discussion were reduced to a level at which the transaction 
of business became possible , but the increasing area of 
subjects for debate, and the moreasmg desire of members 
to take part m a debate, necessitated further change It 
was not enough to limit oppoTtumties for discussion, dis- 
cussion itself must be curtailed 
The recogmtion of this need might have been longer 

* Geo Reports of Gommittcea. 1847^, rol vii, p 15^, for i8«;4, vol vii, 
p 73 , for 1861. vol XI, p 43^. 
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delayed had there not arisen a party m the House who not 
meidy declined to be bound by the usage or comity of 
the House» but who set themselves deliberately to bring 
business to a standstilb and the House itself mto oontempt. 

Even under this provocation the closure was reached by 
very gradual steps , and yet it must be admitted to be 
a necessary and useful instrument. 

Two effects are noticeable thp exorcise by the majonty 
of the power of bringing discussion to a close tends m- 
evitably to accentuate party differences : and the use of the 
closure compels the House and individual members to pro* 
nounoe decidedly on questions which many may regard as 
not yet npe for decision Formerly an abstract resolution 
movedj or a bill introduced, by a private member was apt to 
be talked out, and the House by prolonging discussion to the 
hmit of the time available escaped comimttmg itself to a 
principle on which the minds of many were, as yet, in doubt. 
Now, after a disoussjoji of several hours, the closiire is 
moved and granted, and if earned the question must be put, 
and men must vote for or against it or deliberately evade 
a conolusion by abstaimng from the division 

This relates to the simple closure, but there is a marked 
distmction between the ordinary closure and closure by 
compartments, or the guillotine, m respect of the protection 
afforded to the mmonty The Speaker or Chairman will 
always refuse the closure if he thinks that the question at 
issue has been msufficiently discussed, or that the rights of 
the mmonty are in any way mfrmged In the use of the 
guillotme there is no such protection The Government 
produce their programme for the allocation of time, it is 
earned with the aid of their majority, and however m- 
Bufficnent may be the time allowed for discussion of any 
part of the bill m question, the closure falls automatically 
at the end of that time, without the leave of Speaker or 
Chairman, and with no appeal 

Smee the Government have mapped out the time for dis- 
cussing the vanous parts of the bill, the Opposition are not 
unnaturally desirous of showing that m this, as in other 
things, the Government are wrong. ^ They are therefore not 
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by any means disposed to accommodate discussion to the 
Government scheme Apart from this it is mevitable that 
a Goyemment, anxious to get business done, should be over< 
sanguine m their estimate of the tune withm which con- 
tentions matters can be discussed . and if there should be 
miscalculations as to the importance of clauses, or as to the 
importance which members may attach to particular pro- 
visions of a bill, the tune table is falsified, and the fall of 
the guillotme cuts short or precludes discussion^. The 
result IS not satisfactory, and detracts from the importance 
oaimpoit-of debate m the Gommons. If parties were near to an 
©quality m numbers, and party orgamzation allowed greater 
Oommone latitude to individual opimon, some mterest would assuredly 
be felt in debates on which the fate of a mimstry might 
depend But when the result of discussion is known before- 
hand, and argument is met by silence m the House, and by 
nuhibers m the division lobby, the public take httle mterest 
in speeches which merely serve to postpone a foregone 
conclusion. 

demed that some allocation of time for 
race discussion is on occasion essential to the conduct of busmess, 
the war and m such cases the temptation will always exist lo make 
the necessary machmery as effective for its purpose as 
possible But it is no less true that since the war it has 
come to be recognized that means must be taken to ensure, 
by previous consultation, that the rights of the minority 
are respected, and that time is given for the debate of 

they are, m the present rules of procedure owe their worst 
features to the congestion of business m the House of 
Commons and cannot be remedied by a mere change lu 
the Standing Orders \ 


* It ifl, however, notewoithir that there were occaaiona during the 
diacuBBion on report of the Railways Bill m 1921 when the debate had 
conclnded before the expiration of allotted time 
' In the last edition of this hook the author discussed the probable effect 
of the Parliament Act upon debate m either House, expressing himself as 
uncertain whether debate in the House of Commons would bcu>mo more 
important because it was the only debate which could ^ffcot the issue, or 
whether a majority, knowing |ihe measuie which it sii^>oried must paos. 
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Section III 
Money Bills 


§ !• Hutory and G&fieral Buies 

Legislation which has for its object the grant of pubhc Gonefal 
money^ or the imposition of burdens upon the taxpayer, 
possesBCB Bome special features which require to be specially buis 
noted* 

In the first place such legislation is under the entire 
oontrol of the House of Commons 
A bill relatmg to Supply must begin m the House of 
Commons It is formulated there, it no longer needs the 
concurrence of the Lords, nor can it be amended by them 
on its way to receive the royal assent 
Ih the second place such legislation only takes place on 
recommendation from the Crown 
In the third place such legislation must commence in 
a Committee of the whole House 


We need not trace this nght further back than the reign Histoiy 
of Biohard II, when, as Dr Stubbs tells ns, it became the 
practice ‘ that all grants should be made by the Commons 
with the advice and assent of the Lords, m a documentary 
form which may be termed an act of the parliament ^ ’ 

The nght seems on one occasion to have been disregarded 
by Henry IV, though not from any design to overnde 
the pnvileges of the Commons, with the result that the 
Summons dbrameh, after a remonstrance, aformii recogni- 
tion that the grant was theirs. Henry IV, m the year 1407, 
commenced the financial business of the Session by a dis- 
cussion with the Lords as to the probable requirements of 

might bo impatient of disoosaion and willing to submit to drastic measures 
of closure The exceptional mrcunutanoes oreated by the war still make it 
difficult to hazard an opmion on the point, but it may be observed that m 
1912 the two Bills which afterwards became law under the machinozy of 
the Parliament Act as the Govomment of Ireland Act, I9T4» and the Welsh 
Chinch Act, 1914, were diBcuasod nnder diastio guiUotme resoIutionB, and, 
as already mentioned, even tho Finance Bill of 1914 was so treated Before 
the war, therefore, it oould scarooly be said that the sttnation bad been 
materially altered the passing of the Aot, at any rate m the House of 
Commons. — ^B d * Const Hisfi. 111 (5th ed ) 476 
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the fiervioe of the year, and the CommonB were Bummoned 
to be told the result of the diflonssiun The GommonB 
complained of the prejudice to their liberties which thia 
action involved, and the King at once gave way, and while 
mamtainmg the right of the Lords to deUberate with the 
Commoba King on the needs of the kingdom, decided that neither 
ciaimtobe HouBS should make any report to the King on a grant 
partiflato made by the Commons and agreed to by the Lords, or on 
any negotiations conoemmg the same, until both Houses 
were agreed, and that the report should then be made by 
the Speaker of the House of Commons, * par bouohe de 
Purparlour de la dite Commune 

than that Until the reign of Charles I the grant was not recited in 
» tlM^^ the preamble of the act which legalized the subsidies as 
the grant of the Commons alone, but in the year 1625, 
in the act * for the grant of two intire subsidies granted 
by^ the Temporality,’ it is ‘ your Commons assembled in 
your High Court of Parliament * who grant the subsidies ^ 
thatLordfl go far the Commons claimed that the grant of supphes 
mend,^ should be regarded as theirs ; later m the seventeenth 
century they went further and domed the nght of the 
House of Ixirds to interfere by amendment or alteration 
They resolved in 1671, * That in all aids given to the King 
by the Commons, the rate or tax ought not to be altered®/ 
and again in 1678, * That all aids and supplies, and aids to 
his Majesty m Parliament, are the sole gift of the Commons , 
and all bills for the granting of any such aids and supplies 
ought to iegin mtfi the Commons : and that it is the un- 
doubted and sole right o£ the Commons to direct, limit and 
appoint in such bills the ends, purposes, considerations, con- 
ditions, limitations, and qualifications of such grants * which 
ought not to be changed or altered by the Bouse of Lords 
mav not Thus far the Lords would appear to have retained the 
nght of rejection, and this, though rarely exercised, bad 
been admitted, specifically, lu 1671, and was not disputed 
until i86o« 

* Stubbs, Const Hist 111 (5th od ) 63 and Rot Ru*! lu Cm 

* 1 pom Jotim 806 * g Com Joum 255 

« 9 Com Jouin 509. 
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In the meantime the conditione under which Bupphes 
were granted had changed lu Bome important particulars. 
In the time of Charles II the mcome of the Grown was sup- 
posed to meet the ordinary expenses of government. If a 
special need arose the Kmg asked for supply to meet the need, 
the Commons, if they granted the supply, imposed a tax 
oaloulated to bring m the sum required The resolutions 
of 1671 and 1678 denied the right of the Lords to alter the 
source, amount, or disposition of the money so granted, 
though they might admittedly reject the whole 
But m i860 the taxes of the year, though they might be 
included m separate bills, formed part of a financial scheme 
for the service of the year To reject one of these bills was, 
m effect, to amend the scheme of the Chancellor of the Ex- 
chequer, and this was what happened in i86o« In that 
year the Commons, among other provisions for the supplies 
to be granted, made a readjustment of taxation, moreasihg 
the property-tax and stamp-duties and repealing the duty 
on paper The Lords assented to the bills providing for the 
proposed mcrease of taxation, but when the bill for the 
repeal of the paper duties came before them they rejected it 
The Commons met this action on the part of the Lords 
by resolutions which sot forth the pnvileges of the House 
m the matter of taxation, and which, while they did not 
deny that the Lords might have a powei of rejecting money 
bills, intimated that the Commons bad it always m their 
power so to frame money bills as to make the right of 
rejection difficult, if not impossible, to exercise 
Practical effect was given to this intimation in 1861 From 
that year onwards it became usual to embody the financial 
measures of the year in one bill, which the House of Lords 
could not reject without bnngmg the finance of the year to 
a standstill. 

There can be no doubt that the principle of these resolu- 
tions expanded, and that the Commons came to regard as a 
breach of pnvilege not merely the imposition by the Ixirds 
of any charge by ways of rates or taxes, but any deahng 

^ 159 Hansard, 3rd Series, p 1383 , and ace the debate on the Finance 
Bill of 1694 27 Hansard, 4th Senes, p. 355*'’ 
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TOth the regulation or administration of suoh a oharge . and 
this m measures not pnmanly financial but mainly concerned 
with social changes 

^ But the question as to the power of the House of Lords 
BiUol to deal with the finance of the year came to an issue in 
igo9t and has been settled by the Parliament Act of 1911 
It may fairly be mamtained that the Finance Bill of 1909 
contained matter which was not strictly financial ; and 
there was no doubt that leading members of the Govern- 
ment ascribed to it effects of a far-reaching social and political 
character But when the House of Lords declined to give 
The Par the Bill a second reading until an oppoitumty had been 
allowed to the electorate to pronounce an opimon, they 
raised issues of far greater importance than the ments of 
the Pmance Bill These are dealt with elsewhere 
It IS enough here to say that a bill which the Speaker bolds 
t(f be a Money Bill within the terms of § i (2) of the Parlia- 
ment Aot^ if passed by the House of Commons and sent up 
to the House of Lor^ not less than one month before the 
end of the Session, must be passed by the Lords within one 
month of its reaching their House, or it will be presented 
for the Hoyal Assent and become an Act of Parliament 
without the consent of the Lords. 

Although in the consideration of the constitutional rules 
which relate to money bills the exclusive light of the Com- 
mons to deal with such bills is the topic most frequently 
dwelt, tha snccad aan,. 

hardly be said to be less important 
Money No petition for any sum relating to the public Ber\ice, 
gxanted niotion for a grant or charge upon the public 

mondr”* whether payable out of the Consolidated Fund, 01 

tion from out of moneys to be provided by Parhament, will be received 
or proceeded with unless recommended from the Crown ^ 
The House, therefore, while it can determine the amount 
of money which shall be granted and the sources from which 
that money shall be drawn, has absolutely precluded itself 
from determimng that any money shsll be granted 


i S tandi n g Order, 66. 
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at all| unless the proposal for a grant emanates from the 
Crown 

The responsible advisers of the Crovrn, the ministers of 
state, are alone capable of proposmg that public money 
should be raised, or if already raised should he spent , and 
the House would not entertain a motion by a private 
member for a specifio outlay on any object which he might 
consider deserving of pubhc support The relations of 
Grown, Lords, and Commons in respeot of money grants 
cannot be better stated than m the words of Sir Erskine 
May 

* The Crown demands money, the Commons grant it, and the 
Lords assent to the grant , but the Commons do not vote money 
unloas it be required by the Crown, nor impose or augment 
taxes, unless such taxation be necessary for the public aervioe as 
declared by the Crown, throtigh %ts consivLiUtonol advisers^,^ 

It IB possible for any member of the House of Commons 
to move a resolution to the effect that pubhc money might 
profitably be expended upon purposes specified in the 
resolution , and if the House agree to the motion it thereby 
commits itself to a general approval of such an outlay 
But it would not be in accordance with the rules of the 
House for a private member to move that a specific sum be 
granted for a specific purpose, such a motion can only 
proceed from a minister of the Crown For it cannot be 
too strongly impressed upon the student of constitutional 
law, that all the money spent upon public service is spent 
by the Crown ; that all the money granted for the public 
service is granted by the Commons and that the Commons 
have imposed upon thom8elvt?8 a rule that they will not 
grant a penny unless it is asked for by a minister representing 
the Crown for a purpose specified in the terms of his request 

Such a role is the great safeguard of the tax-payer 
against the casual benevolence of a House wrought upon 
by the eloquence of a pnvate member » against a scramble 
for public money among unscrupulous pohticians bidding 
against one another for the favour of ^ democracy But 
the rule is not lau Like all other resolutions or standmg 

I# 

* U&y, Parliamentaiy Pcactaoe (ed 12), p 446 
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orders of either House it is a self-imposed rule made by 
a public body for the guidance of its procedure It could 
be altered almost as easily as a College by-Iaiv, quite as 
easily as a rule of the Marylebone Cricket Club Yet 
some of the most valuable parts of our constitution are to 
be found ^ther in practices which depend upon simple 
usage^ or upon rules as insecure as the standing order 
just described. 

The third rule to note respecting money bills iS| that by 
a standing Order of the House agreed to on the 29th March, 
1707, ‘ the House will not proceed upon any petition, motion 
or bill, for granting any money, or for releasmg or 00m- 
poundmg any sum of money owing to the Crown, but in 
a Committee of the whole House ’ Here we come to the 
actual process by which the House grants supphes to the 
Crown 

§ 2 Committees of Supply and of Ways and Means 

The practice of setting up a Comimitcc of the whole 
House to consider supply dates from the reign of James I 
The separate Committee to consider Ways and Means for 
raising the supply first appears in the journals during the 
Long Farhament and became the regular practice during 
the reign of Charles II But we have here to consider 
how at the present day the House of Commons grants 
supplies to the Crown, how it mdicates the sources whence 
those supphes are to be drawn, bow it appropnates the 
supplies granted to the services for which the grant is made 
The Speech from the throne always contains a demand 
from the Crown for supply, and as soon as the House of 
Commons has agreed upon an address in reply to the 
Speech, it has for many years passed two resolutions — one 
that on a certam day it will resolve itself into Committee 
of Supply ; another that on a certam day it will resolve 
itseU into Committee of Ways and Means 
Estimates of the expenditure of difierent departments 
are presented to the House in detail by the mimsters 

> qom Joum u 138 
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responBibId foz those departments, and, on the day hxed, 
the House goes into Committee of Supply or postpones 
the sitting of that Committee until a later day 

Until 1882 the rule prevailed that on G\ery occasion that 
Supply was an Order of the Day, and on the question being 
put that * Mr« Speaker do no^ leave the Chair,* m order 
that the House might go into Committee, it was open to Gnev. 
a member to move any amendment, however irrelevant to 
the votes in Supply which it was proposed to take Long Supply 
after the estabhshment of the rule that when a Bill was 
m Committee the Speaker should leave the Chair without 
question put, * the fear of unduly limitmg opportunities of 
debate, and the discussion of gnevanoes ^ ’ kept up this rule 
m the case of Supply, with all the consequent uncertamty 
as to what might be the subject of debate on any day 
when Supply figured m the Orders or when the business 
of Supply would be reached* 

The present rule, settled m 1882, is that whenever changnB 
Supply comes on as an Order of the Day the Speaker 
should leave the Chair without question put, except on the 
occasions when the House first goes into Committee on 
each one of the four great groups of estimates — the Army, 

Navy, Air Force, and Civil Services On those ocoasiODs an 
amendment may be moved, or question raised, relating to 
that group of estimates which the House is about to take into 
consideration on the motion that the Speaker do now leave 
the Chair This is what is knoAvn as * getting the Speaker 
OTt of the Chair ’ on the Aimy, Foiee, or Cw\l 

Service vote 

The practice as to takmg the necessary votes m Supply of 1902 
IS also now settled. 

As soon as the Committee of Supply has been set up, 
and estimates presented, Supply is the first Order of the 
Day on every Thursday, unless a Mimster of the Crown 
move and the House thereupon order otherwise Such 
n motion must be made at the commencement of pubhc 
business, and decided without amendment or debate 

Twenty days are allowed for the consideration of the 
* Bepbrt of Cbminittee, 1861, s, ^ 434 
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eetimateB in Comnuttee and on leportj not counting any days 
when diBCUPBion haa anaen on the qneatinn that the 
Speaker leave the Chau. Three days may be added by 
vote of the House to be decided without amendment or 
discuBflion. 

If no Buch addition i6 made, the busmesB of supply is 
brought to a close on the 5th of August, or m any case, on 
the last of the allotted days, at 10 o'clock On the last 
day but one every vote not taken ib put by the Chairman, 
and decided forthwith, and the resolutions embodying the 
votes are reported to the House On the last day at 
10 o’clock the report stage is m like manner brought to 
a close, and the way is cleared for the introduction of the 
Appropnation Bill m which these votes are included. 

On each of these allotted days one or more votes are Bet 
down for diBCUBsion , the Opposition are consulted by the 
Government as to the items of expenditure on which they 
are most desirous of raising diBCussion . the minister re- 
BpouBible for the estimate in question explains his policy 
or replies to oiitioiam, and if he does not get the estimates 
voted at the close of the debate, they are voted automati- 
cally, under the guillotine, on the last allotted day ^ 
ProoeduTv At the end of every sittmg the Committee resolves * to 
mitu?" report progress and ask leave to sit again/ If the Com- 
mittee were closed it could only be reopened on a fresh 
demand of Supply from the Crown, either by royal message 
or in a speech from the Throne. 

The Speaker then resumes the Chair, and the Chairman 
of Committees reports (i) the resolutions to which the 
Committee have agreed, and the progress made , (2) that 
the Committee ask leave to sit again The House then 
orders the reports to be received on a day named, and 
that the Committee sit again 

When the resolutions are reported, the House is asked to 
agree with the Committee m their resolutions It is not 
possible to mcrease the amount or alter the destmatiou of 
the sums proposed to be granted either in the Committee 
stage or the Beport stage of Supply and at the end of the 
1 Standby Oidor, 15 (Apnl, X902O 
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SeBBion the Teaoliitioiifi are embodied iii the Appropnatioii 
Act, to which we shall presently come 
So also, where a bill m the nature of general legislation 
creates or mvolves a pubhc charge, a Tesolntion authorizing 
the charge, passed m Committee of the uhole House and 
agreed to on report, is necessary before the Bill is con- 
sideied m committee* This financial resolution is moved 
by a Minister after the second reading of the biU^, 
and the Department responsible for the bill circulates 
beiorehajid among mcmbeTS of the House a printed 
memorandum containing an explanation of the financial 
proposals whioh are to be discussed and an estimate of the 
amount of the charge* No amendment can be moved there- 
after in committee on the bill which would have the effect of 
mnreaemg the charge authorized by the financial resolution ; 
if such an amendment becomes necessary, a further financial 
lesolution must be passed, and the bill re-committed \ * 

In times of emergency, such as war actual or threatened^ 
recourse may be had to a Vote of Credit In such a case the 
Grown asks for a grant of money m general terms, it being 
impossible at the moment to furnish (as m an ordinary 
Estimate) a detailed statement of the manner in which it 
will be spent , and Parliament, by acceding to the request, 
m effect places the money at the disposal of the Executive 
to be spent at the discretion of the latter on any object 
within the terms of the Vote 
It may be asked how far, m the time allotted, the House 
can control, by examination, discussion, and possible reduc- 
tion, the grant of supply asked for by a mimster* 

The answer must be that here, as elsewhere, theory and 
practice are not in accord* It is impossible for the House 
to discuss the mnumerable items of our vast annual 

^ A bill may, however, bo brought in immediately aper a money roBolu- 
tion, if itB Bcope IB Btnotly limited to, and comprised in, the terms of tho 
resolution, and in such a case notice of the resolution is a suffloient notice 
of the intention to mtroduoe the bill (see p 270) 

* Bills mTolymg chargea upon rates only and not upon the Exchequer 
ue oufaide these rales , but a Select Committee baa recommended the 
adoption of a somewhat similar procedure in the case of these bilhi also for 
the purpose of affording protection to the ratepayer H. of C (1920), 257 

* See Durell, Purihmentary Grants, pp. 57^1 
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exponditnre, and the BUOcesBive days allotted to supply are 
occupied in the exposition and cntioiBm of the policy of 
the departments whose estimates come up for consideration- 
Close cnticism of the proposed outlay is the work of the 
Treasury before the estimateB are submitted to the House* 
Supervision of expenditure, to ensure that the money 
voted IS expended on the purposes for which it has been 
voted, IS the work of the Comptroller and Auditor General 
and the Committee of Pubhc Accounts, But the House 
of Commons, althongh in possession of the figures, has no 
time, nor even opportunity, for detailed criticism of the 
items of account * Under these conditions said the 
Select Committee on National Expenditure m lQi8 ‘ it 
IB not surprising that there has not been a single mstance 
in the last twenty-five years when the House of Commons, 
by its own direct action, has reduced on financial grounds 
any estimate submitted to it/ 

TlieGbm The Select Committee recommended the appointment of 
a Conumttee on Estimates *, and in 1921 such a Committee 
was set up * to examme such of the Estimates presented 
to this House as may seem fit to the Committee, and to 
suggest the form m which the Estimates shall be presented 
and to report what, if any, economies consistent with the 
policy implied m those Estimates may be effected therein ’ 
Questions of policy, it will be noticed, are outside the Com- 
mittee’s junsdiotion, for these are matters for which the 
Government of the day, subject to the approval of the House 
aa, a, whnht, miiat. aasnina v^STymiuhihfc^^ YaL lA ul a. totn 
observation that policy regulates expenditure, and the.soope 
of the Committee’s inquiries is therefore necessarily limited 
Nor IS there any mdependent public officer who stands (01 
indeed who could stand) m the same relation to them as 
the Comptroller and Auditor General does to the Public 
Accounts Committee, and who could place at their service 
the same expert knowledge and criticism of departmental 
administration Yet, notwithstandmg these disadvantages, 

^ Ninth R«port of the Gbmnuttee , 191a (H. of C ) isi This Report 
deals with the fimtnrfal procedure of the House and deserves careful study 

a Such a Committee h^ been appointed in 1922, 2923, and 1914, but its 
f unotuniB had lapsed on the outbreak of the war 
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aone can doubt that a wide field exists in ^hich an Estimates 
Comimttee will bo able to accomplish valuable and frmtful 
work K 

§ 3 Com)mttee of Ways and Means. 

The Oommittee of Supply has determmed what money com. 
shall be granted to the Crown and for what purposes The 
next matter for consideration is — ^Whero is the money to MflnR. 
come from ? 

A great part oi tho revenue of the country arising from 
taxation is levied under Statutes which are permanent 
until Parliament otherwise determine, and the proceeds of 
all taxation are paid into the account of the Consohdated 
Fundf which is the Government account at the Bank of 
England 

But some taxation is annually imposed and all taxation 
IB liable to annual revision Taxes may be remitted, or 
mcreased, or new taxes imposed, if the national revenue 
exceeds or falls short of the requirements of Gkivemment 
presented to the House in Committee of Supply. 

In any case the sums standing to the credit of the Govern- 
ment m the Consolidated Fund cannot be drawn upon 
without Farhamentaiy sanction 

It IB the business of the Committee of Ways and Means its duties, 
to frame resolutions (i) for the employment of this Fund 
to meet the needs of Supply , ( 2 ) for its replenishment 
when necessary by the imposition of taxation 

i/ihf uteci^Mrge oY iJAe ikiJifer lAntfyAW rtte* tfbminnWee* 
receives from the Chancellor of the Exchequer a financial 
statement of the year in his Budget speech, and having 
been informed how far the expenditure of the year is 
balanced by the proceeds of the permanent taxes paid into 
the Consolidated Fund, aficl what remission or mcrease 
of taxation is proper for the coming year, passes the resolu- 
tioDa on which the Finance Bill for the year is based 

* Test a diBCUHBion of the difiicultios m the way of effective aotum by an 

fistimateB Committee forbiddca to tiaixoh. upon questions of policy, see 
Ihirell, Parliamentary CrantSp pp 140-54, and the debates la the House of 
Gammons of 22nd and 28th June, 1921 143 Pari Dob 1496, 2085 

* The inoomo-tax ^nd tlio tea duty (repreBeatmg direct and indirect 
taxation respectiTely) are voted afresh eaoh year 
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The ^\ork of the Comimttee of Ways and Means is there- 
fore twofold — ^to Bubmit resolutions for grants from the 
Consolidated Fund to meet the needs of Supply, and for 
the adjustment of moome to expenditure by dealmg with 
the taxation of the connog year. Its procedure is similar 
to that of the Committee of Supply, and its resolutions 
— ^reported to the House at the oonolusion of each sitting — 
reach their final result in two bills, an Appropriation Bill, 
which legalizes the employment of the Consohdated Fund 
to meet the needs of Supply, and a Finance Bill, which 
embodies the fresh taxation, or freshly adjusted taxation, 
of the year 

iJflual for any resolutions of the Committee of Ways 
Means agreeing to the renewal of old or the imposition 
Ac^^i W3 taxes to be passed on the day on which the Chancellor 

of the Exchequer makes bis annual budget statement to 
the Comimttee , and it had long been the practice to treat 
them as having the force of law and to begin forthwith the 
collection of the taxes to which they referred This practice 
was convement to the Exchequer, and not mconvement to 
the taxpayer , but its legality was challenged m the case 
of Bowles V Bank of England m which the Court held that 
no resolution of the House of Commons renewing the income 
tax ^ had any legal effect until embodied m the Fmance Act 
of the year. To meet this difficulty the Provisional Collection 
of Taxes Act, 1913,^ was passed, which gives statutory force 
for a hmited period to any resolution of the Comimttee of 
Ways and Means varymg an existing tax, or renewing for 
a further period a tax enforced or imposed dunng the previous 
financial year whether at the same or at a different rate, 
if it IS declared by the resolution itself that m the public 
interest it is expedient that it should have this effect The 
resolution must he agreed to by the House on report within 
ten Bitting days, and the bill confirming it read a second 
time withm twenty sitting days and finally become law 
‘ [1913]. I Ch. 57 

* Different oon^eiations may possibly still apply to a resolution imposing 
or leneving a oustoms duty, by reason of the language of s 18 of the 
Oustoms Consolidation Aot, 1876 (39 & 40 Vict c , see also Bowlee* 
Caa, swpra, at pp 73, 79, and 91 * 3 Geo 5, a. 3 
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Within four months, from the date of the resolution The 
Aot only applies to duties of oustoms and excise and to 
moome tax 

The Committee of Ways and Moans is a ounous survavah 
It takes its origin from the time when the Commons first 
began to appropnate their grant of supply to the particular 
servioes for which they desired to provide This was done 
by assigning the proceeds of a given tax to a given servioe, 
and when the House had \otdd a sum in Supply it would 
naturally pass on to consider whether existing taxes were 
available to provide the sum needed, or whether a new tax 
must be imposed and assigned to the service in question. 

At the present day all Supply is met out of the Con- 
sohdated Fund, and taxation is imposed, not to meet the 
wants of an individual service, but on a survey of the whole 
financial position. 

A Standing Order of the House now allows a resolution 
authon 2 ang the issue of money out of the Consohdated Fund 
reported from the Committee of Ways and Means to be 
considered forthwith and the report stage and the third 
reading of a bill based upon the resolutions of the Committee 
to be taken forthwith as soon as it is reported from Com- 
mittee of the whole House ^ This is an improvement of 
the former practice which required the successive stages of 
a money bill to be taken on different days , but the inter- 
position of the Committee and Beport stage for Ways and 
Means between the Committee and Beport on Supply and 
sizbseqineQt biS siiS s^essa ^ neodiess expGi2d2tvre of 
Parliamentary time 

§ 4 Appropriation B^ll 

In speaking of the Appropriation Bill it is not necessary 
to recapitulate what has been said elsewhere as to the 
Treasury, Exchequer, and Audit Departments, and the 
various machinery by which it is scoured that the inten- 
tions of Parhament as to the disposition of pubbc money 
are earned out It is enough to say that none of the public 
money, that is, of the money constituting the revenue of 
^ Standing Oxdar 71 B (Eobruaiy, 1919) 

■ See on this BUhjoct Hilton Young, National Financo, pp 77-8 
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the Crown, is paid except by Farbamentary autbonty, and 
that a great part of the revenue of each year la appropnated 
to specific purposes in an Appropnation Act passed m that 


year. 


soma pay- 
ments 
need 
annual 
onthonty. 


some do 
not 


Fmoncial 
buaineaH 
before 
3lBt of 
March 


For jUflt as some taxation is annually renewed while 
some does not require to be so renewed, so some payments 
are annual grants, while some do not require to be annually 
sanctioned Thus the payments of interest on the National 
Debt, and of vonous salaries and pensions, are charged by 
Statutes on the Consolidated Fund , they do not need to 
reappear annually in the estimates and run the gauntlet 
of the Comnuttee of Supply. 

The sums voted to meet the Army, Navy, Air Force, and 
Civil Service estimates cannot be legally paid until thoy aro 
embodied in the Appropriation Act, and the House of 
Commons, in order to get the supplies of the whole year into 
one bill, reserves the Appropnation Bill until the close of 
the session 

But the financial year ends at midmght on the 31st of 
March, and the authority given by the Appropnation Act 
of the preceding year for the issue of money stops then 
Yet money will be wanted for the public service between 
the 1st of April and the passing of the Appropriation Act 
some four months later, and a good deal of financial Lusinoss 
has to be done between the meeting of Parliament and the 
end of March. 


Such business has generally two purposes. There may 
have been miscalculation in the estimates of the preceding 
year, and some departments may want more than was 
Suppio- granted in the Appropnation Act Supplementary csti- 
mates are then presented, passed in Committee of Supply, 
provided for in Committee of Ways and Means, and em- 
bodied in a Consohdated Fund Bill K 
This only provides for the services until the 31st of March 
The Army, Navy, Air Force, and Civil Services must ha\ e the 


^ For a fuller aocount of the distmotion between Coneohdatod Fund 
SemoeB and Supply Semoes, see vol 11, Fisrtu 
* A department may have actually spent more than was granted Then 
an excess vote sb needed, and is passed on. report froni the Public Accounts 
Committee 
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means of snbsistonce until the Appropnation Act ib passed 
These branches of the service admit of different modes of pro* 
vision A vote of money for one branch of army or navy 
ser^uco when embodied m a Consolidated Fund Act may 
be used for any other branch of that service , but each 
department of tho Civil Service needs to be separately 
provided for Money granted for the use of the Mimstry of Vote on 
Agnoulturo cannot be employed for elementary eduoation *“°'**^^ 
or to meet the needs of the Foreign Office So it is usual to 
get some votes m Supply for Army, Navy, and Air Force, and 
a vote on account for all the branches of the Civil Service, to 
pass them through the Committee of Ways and Means ^ and 
embody them in a Bill which, hke the Appropriation Bill of 
which it IB an anticipation, is read a first and second timo , 
passes througli Committco and is road a third time , goes 
to the Lords and then passes through tho same stages, but 
with greater rapidity, and receives the royal assent* in 
sufficient time to enable the necessary issue to be made 
before the close of the financial year ^ 

When an Appropnation Bill or Consolidated Fund Bill Cou 
has received tho assent of the Lords it is returned to the Bill 
Commons and when the royal assent is about to be given 
to this and other Bills and the Commons are summoned to 
the House of Lords for that purpose, the Bill which grants 
money to the service of the Crown is brought by the Speaker 
to the Bar of the House of Lords, and handed by him to 
the Clerk of the Parliament to receive the assent of the 
Crown This we may take to represent the fulfilment of 
the premise made by Henry TjV that the grant made by 
the Commons and agreed to by the Lords should be reported 
to the King, ‘ par bonche do Furpailour de la dite 
Commune ’ 

A bill for granting money to the Crown, whether by the 

I Votes m Supply arc earmarked to particular scrvioes or branohes of 
sorvioee, but a vote in Ways and Moans is only dosonbed as * towards 
making good the supply granted,* &q If votes for the Navy and Civil 
SeiTviGo have passed through this stage of Ways and Means as well as 
Supply, tho money oan be usimI for tho Army, so long os a vote for army 
services has boon obtained in CVnnmittco of Supply before tho Consolidated 
Fund Bill bocom.es 

■ Usually about two days before Morob jiyt 
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imposition of taxes, or by the appropriation to supply of 
money out of the Consolidated Fund, is differently expressed 
to other bilk in its enacting clause. 

Act for granting duties of Cu 8 t 07 ns and Inland Bevemie 

Host Ohacious Sotxbeigx, 

Woj Your Majesty^s most dutiful and loyal subjects, 
the Commons of the United Kingdom of Great Bntain and 
Ireland, in Parliament assembled, towards raising the neces- 
sary supplies to defray Your Majesty's public expenses, and 
making an addition to the public revenue, have freely and 
voluntarily resolved to give and grant unto Your Majesty the 
several duties hereinafter mentioned, and do therefore most 
humbly beseech Your Majesty that it may be enacted , and be 
it enacted by the King's most Excellent Majesty, by and with 
the advice and consent of the Lords Spintual and Temporal, 
and Commons, in this present Parliament assembled, and by 
th^ authority of the same, as follows 

An Appropriation or Consolidated Fund Act is in the 
same form with Bome neoessary vanations 

Ajypropnahon Act 
Most Gbagioub Sovereign, 

We, Your Majesty’s most dutiful and loyal subjects, 
the CommonB of the United Kingdom of Great Britain and 
Ireland, m Parliament assembled, towards making good the 
supplg which we have cheerfully granted to Your Majesty in 
this ^saion of Parliament, have resolved to grant unto Your 
ikit xocm uiBiftiuiiei!! imd ho Vneii^orB 

moat humbly beseech Your Majesty that it may be enacted , 
and be it enacted by the King's most Exc^ent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows ^ 

* A cntic who apeaha with authority boa qneatumed the utility sinoe the 
FarLiament Act of formally oonRmung financial resolutions of tho House of 
Commons (other than those imposing or lenewmg a tax) by an Act of 
Parbaxnent, amoe these have now, in substance if not in theory, the force 
of law * Hkltooi Young, National Finanoe, pp. So-i Bnt there are manif ost 
advantages in tho fitatutozy form, and it soems doubtful whether the saving 
of Fariiamentaiy time would compensate for tho violent hfieaoh with 
tmditiQD tnyolvod in its abandonment 
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Sbotion IV 

Thb Fbogedubb in the House of Lobdb and the 
Relations of the Houses 

§ 1 . ^ BUI %n ike Lords 

We will now resume the history of a bill at the pomt at 
which it is sent up to the House of Lords with a message 
that the Commons desire their concurrence* The bill is 
read a first time as soon as brought up * it then remains 
on the table of the House of Lords, and if twelve days pass 
while the House is sitting, and no notice is given of the 
second reading of the bill, it ceases to appear on the minutes 
and is dropped for the Session, unless before August ist 
eight sitting days’ notice of the second reading is subse^ 
quently given K But if the bill is taken up by a member of 
the House, the procedure follows the lines of the procedpre 
m the House of Commons* Debate can be raised at some 
stages of a bill at which it can no longer be raised m the 
House of Commons The Lords have not the same reason to 
fear prolixity of discussion The bill may be accepted by 
the Lords without amendment, and then after the third 
reading it is not returned to the Commons, but a message 
18 sent that the Lords have agreed to the said bill without 
any amendment If, however, the Lords amend the bill 
they return it after the third reading with a message that 
they agree to the bill with amendments to which they desire 
the concurrence of the Commons, and endorsed with the 
words, A ceste bille avcsque des mnendeinens les seigneurs 
BOTit osaenttis > 

The Commons may agree or disagree with the Lords’ 
amendments to their bill , whether they agree or disagree 
the bill IB returned with a message to that effect ; but li they 
agree the bill is endorsed with the words A ces amendemens 
les Communes soni assemius Should there be disagreement 
and neither House be willing to accept the bill m the form 
which IS satisfactory to the other, there are two modes by 
which the reasons of difference may be stated so as to bnng 
aboht an agreement One of these is a Conference, the 
* > Standing OrdeiB. XX^J^VIII 
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other J.4 a sstatempiit of reasons draim up hy ik Committee 
of the dissmtient Hoose and sent to the other tviUi the 
amended bilL 

ACwIh'' a Confetonee is a formal meeting of members appointed 
by thfdr leapectire Haases ; th#se members are calkd 
llknagers. The 31anagm on behalf of the dis^^eatient 
Hbtiso are entmsted with the drafting of n^aKons for their 
disagreemmi^ and with the task of reading and d^hvermg 
Afaw^- them to the JJanagers of the othf r House. So argument 
is used or comment made unless the conference be a free 
conference, in whieli case each set of Managers endeavours 
by pcfisnasion to convihce the others or in some wav to 
effect an agreement between the Housf'S 
Rtfumw Thfi cerrmony of a eonfereneo w extremely formal: the 
j Lords sit ; the Commons stand . the Commons are bare- 
etmUr- headed ; the Lorc1$t excejit wbeii speaking, are only req^uired 
to* take off Iheir bats as they approach and lea\e their 
seats 

Conff rences are not in practice resorted to at the present 
time. Xo free conference has been held since 1836, and m 
1851 th<* Houses by icbolutions agreed to receive reasons 
lor fbsugreement, or for insistence on amendments, m the 
form of in<P8sages, unl<*i>8 a conference should be specially 
demanded by one or other House 
Until 1855 it was customary that messages from the 
lionls should be conveyed to the Commons by Masters in 
Chaneery, or, on special occasions, by Judges Messages 
from tho Commons were conveyed to the Lords by the 
Cliairnian of tho Committees of ^Yaya and Means, or the 
inerabor in charge of the Bill with which the message was 
concerned In 1855 it was agreed that one of the clerks 
of either House might be the liearer of such messages ^ 

A message from one Honso to another is a formal state- 
ment of reasons drawn up by a Committee of tho House 
which sends the message Messages may go to and fro if 
tho Houses cannot immediately come to terms, but the 
pruotioal cbscuBBion takes place between the party leaders, 
and the seitlement is reached, if at all, at informal ^n- 
^ Kay, Pari Praot (ed i2)^pp 531-2 , SUndlng Ordora (H of G), 93 
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ferences, the results of ^rhieh are sabsequentlj embodied 
in a message. 

§ 2 The Houses in Cowjlicf, awd Ihe Parhammt Act 

So far we have considered the ordinary procedure where 
a difference has arisen between the two Houses Conference 
and message are alike formal transactions , informal dis- 
cussion between party leaders m the two Honaea ib ihe 
practical mode of settlmg whether a Bill shall pass with 
amendments agreed to by both Houses, or whether it shall 
be dropped for the Session 

We have now to consider the proeeduro provided by the 
Parliament Act of 1911. The Act deals with two olassos of 
Bills : 3 ^Ioney Bills and other Public Bills. 

(1) A Bill sent up to the House of J-ords one month 
before the end of a Session, which the Speaker of the Hquse 
of Commons certifies to be a iloney Bill withm the meamng 
of s I (2) of the Act^ if not passed without amendment 
within one month after it is sent up is presented for the 
Boyal Assent and becomes law*, though the House of Loids 
have not consented to the Bill 

(2) A Public Bill wdiich is not a Money Bill, nor a Bill 
to extend the duration of Parhament, and which is passed 
by the Commons in three auceesBive Se^isions, not necessanly 
of the same Parhament, and rejected by the Lords in each 
of these Sessions, becomes law without the assent of tho 
Lords provided that two years ha\e elapsed botw'eun the 
date of its second leadmg m the House of Conimous m 
the first of the three Sessions > and its passing that House 
lu the third of those Sessions 

The part which the Speaker is required to perform m 
certifying that a Bill under ss i is a Money Bill, and that 
a Bill under ss 2 is tho same Bill m the successive Sessions 

^ For the Parluimont Act doSnitioii of a Money Bill, p 157 It is in 
somo regperts more limited than that which had in pracbico been adopted 
by the Houae of Ckimmons when aaaorting ita pnTiIcgos agamat tho Lords , 
and it may be noted as a eunouty that the Speaker m fact withhold his 
certificate from the Finance BiU of 1011, the (iiat after the paoBing of 
the Parliament Act 32 Pari Deb, 5th Senes, 2707 It haa also been 
withheld in more than one subsequent year ^ 
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through which it passec, has already been descnbed m an 
earlier chapter. 

The House of Lords is now no longer oo-ordmate in 
legislation with the House of Commons , the Parliament Aot 
transfers legislative sovereignty to the Commons, subject 
only to the Boyal Assent. 

But the process by which the Parliament Act became law 
is also important as illustrating the methods by which the 
action of the House of Lords can be forced mto harmony 
with that of the House of Commons. Before the Act, if 
the Lords rejected a Bill which had come up from the Com- 
mons, or dechned to pass it without amendments to which 
the Commons could not agree, ministers responsible for the 
Bill had certam courses open to them 

They zmgbt induce their followers m the Commons to 
accept the Lords’ amendments , or they might drop the Bill 
Th^ imght resign office, m which case then successors, 
being presumably m a mmonty in the Commons, would be 
compelled to ask lor a dissolution. 

They might, themselves, ask for a dissolution in the 
hope that the verdict of the country would be m favour 
of themselves and their measures, m which case the Lords 
would certainly give way 

They might by mvoking the prerogative of the Crown 
for the creation of peers change the balance of power in 
the House of Lords 

The last occasion on which peers were created to provide 
a Govenunent with a majority is almost contemporary with 
the last occasion of the refusal of the Boyal Assent to a Bill 
Queen Anne used the prerogative of the veto m 1707 , m 
1712 she consented to create twelve peers m order to secure 
the assent of the Lords to the Treaty of Utrecht. Since 
then there have been two occasions when such a creation 
of peers has been seriously contemplated The passing of 
the Beform Bill in 1832, of the Parliament Bill m 191Z, 
was m each case procured by a statement that the King 
had consented to create peers m sufficient numbers to 
provide a Government majority m the House of Lords 

The employment of the prerogative to intreduce a number 
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of peifions into a legislative assembly^ for the sole purpose 
of dotomunmg a vote on a particular occasion, vrould seem 
to be a use of legal power only to be justified m cases of 
extreme emergency 

We must consider the conditions under which the exercise 
of this prerogative was placed at the service of Mimaters m 
1832 and in 1911 

In 183X and 1832 the Peers were not only acting in 
opposition to the House of Commons , they were also aotmg 
in opposition to the wishes of the electors, expressed clearly 
and emphatically at the general election of 1831. In April 
of that year the first Parliament of William IV was dis- 
solved because, after the House of Commons had passed, by 
a majority of one, the Eeform Bill introduced by Lord 
Grey^s ministry, there were evident signs that the progress 
of the Bill would be embarrassed and its character altered 
in Commit loo The genoral election of 1831 returned a 
House of Commons which passed the Beform Bill on its 
second readmg by a majority not of i but of 136 The 
Bill went up to the House of Lords and was rejected by 
a majority of 41 It was then once more introduced into the 
House of Commons and on this occasion the second reading 
passed by a majonty of 162 It went up to the Lords, was 
passed on second readmg by a majonty of 9, and was m 
obvious danger of being destroyed m Committee 

There was no doubt as to the wishes of the country, nor 
was there any doubt that the House of Lords was prepared 
to disregard the wishes of the country. Under these cir- 
cumstances the King consent e<^ to such a creation of peers 
(perhaps eighty m number) as would enable the Bill to be 
earned through the House of Lords At the same time he 
averted the necessity for such a creation by addressmg 
a pnvate communication to the Tory peers which induced 
them to withdraw from further opposition to the Bill. 

Between 1832 and 1911 many changes took place which 
moidentally, but in important respects, affected the relations 
of the two Houses 

Until the passing of the Beform Act 1832 the Peers, 
through the ndbnnation boroughs, and by the exercise of 
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local inflaence, vere able^ to an appreciable extent, to 
determine the composition of the House of Commons 
This connexion between the two Honses was severed in 
1832, and the electoral reforms of 1884 and 1885 widened 
the gnlf which separates a Chamber whose members sit 
there by hereditary right from one whose members arc 
often the nominees of a party orgamzation, and are chosen 
on a democratic franchise. 

CozLven In the years which followed 1832 a convention came into 
qneift tT* existence to the effect that when the country had emphati- 
1832 cally pronounced m favour of a meaBure, and when that 
measure had been formulated and passed m the House of 
Commons and sent up to the House of Lords, that House 
would acquiesce, although the measure was one of which 
the majonty of the Peers might disapprove 

The convention is best exemplified by the attitude and 
Irish lau^age of Lord Cairns when m 1869 the Insh Church 
^urch pjj came before the House of Lords — 

' There ore questions winch arise now and again — rarely but 
sometimes — as to which the country is so much on the alert, 
BO nervously anxious, and bo well acquainted with their details, 
that it steps m as it wore, takes the niatter out of the hands 
of the House of Lords and the House of Commons, and sub- 
stantially tells both Houses of the Legislature what it requires , 
and in those cases either House of Parliament or both together 
cannot expect to be more powerful than the country, or to do 
otherwise than the country desitea * 

But this convention left open a large debatable ground, 
ground for the Peers might object tp the form and order in which 
measures which they are ready to accept are presented to 
them , they might question the certainty of the alleged 
expression of the opimon of the country, or the sufficiency 
of the consideration given to a. measure m the House of 
Commons 

Sequence The first of these difficulties is illustrated by the events 
moasuras. of 1884 In that year a Bill for a large extension of the 
Franchise franchise Avas carried through the House of Commons by 
™ great majonties, and there was no doubt that, at the 
preceding general election, the country had pronounced 
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decidedly m our of the proposed extension* The measure 
involved a great change m the distribution of seatSj but the 
Government proposed to postpone the legislation on tins 
subject until the Franchise Bill had become law The Lords 
said, with some show of reason, that before agreeing to a 
great increase m the electorate they were entitled to know 
how pohtical power, so largely extended, would be distn- 
buted throughout the country 

They therefore declmed to proceed with the Franchise 
Bill until the Bedistnbution Bill, which was to follow it, 
was placed in their hands. The dispute did not touch the 
merits of the Franchise Bill, it really concerned the time 
and order m which certain measures should be mtrodnced. 
The issue was obscured, as happens m such cases, by ims- 
understandingB and imputations of motive, but the result 
was a oomproinise* The scheme for a redistribution oi seats 
was produced ; a Bill to give effect to it was settled m oen- 
sultaiion by the leaders of the two parties , the Lords there- 
upon passed the Franchise Bill and the dispute was at an end* 

But m 1906 Lord Lansdowne claimed that the duty of 
the Lords was ‘ to arrest the progress of measures whenever 
we believe that they have been msulficiently considered, 
and thoi} they are not m accord with the deliberate judgment 
of the country ' A claim of this kind asserted by on 
hereditary Chamber was 4 )ound sooner or later to involve 
it m a crucial conflict with the popular House , but it may 
be admitted that smee 1885, and for several reasons, doubt 
might well exist whether a bill which had passed the House 
of Commons necessarily represented the deliberate judge- 
ment of the country 

The creation of single member constituencies by the 
legislation of 1885 and the growth and change m the popula- 
tion of the electoral areas has on occasion produced ounous 
electoral results The balance of parties in the House of 
Cominoiis has frequently not corresponded with the balance 
of opimon m the country ; and the number of members 
returned to support a party pohey has been often very 
disproportionate to the number of votes polled in favour 
of that party and its pohoy* 
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ifomcofi- To thiB it muflt be added that a general election often 
^ presents such a variety and confuBion of iBsnee as may well 
puzzle an electorate which depends for its information on 
the polemical utterances and literature of the occasion 
The result may not signify the unbesitatmg pronouncement 
in favour of some or all or any of the measures which have 
been the topic of election speeches The electorate may 
merely desire a change of men, or may be content with an 
existing Government And a Government elected on one 
ifgue may take advantage of its majority to mtroduce 
legislation of which nothing was heard at the general election 
The penod between 1885 and 1911 also witnessed the 
empa development of groups in the House of Commons, which 
was no longer divided mto two great pohtioal parties K A 
group may be sufficiently numerous to determine the fate 
of Ministries ; but it may also be irresponsible, in the 
sense that its leaders could not, even if they would, assume 
the reBponsibdity of government Their wishes may not 
be the wishes of the electorate, but their support may be 
necessary to the existence of a Government, 

Hence it might come to pass that a measure which, if 
presented by itself for acceptance or rejection, would not 
fhid favour with the electors, might bo pressed through the 
House of Commons under the influence of a group 
Como- The House of Lords conceived it their duty to voice the 
of doubts which had arisen as to the mfalhbihty of the House 
thfi Lorda. of Coxnxnons m expressing the will of the people, and 

^ wA 

objection m the case of bills which were designed to affect 
large constitutional or social change 
In 1906, within a few months of a general election in 
which the Government had secured an unprecedented 
majority, they rejected, on the second reading, a biU to 
abolish plural votmg, on the ground that the measure was 
only part of a scheme of electoral reform which should be 
presented to the country as a whole. They also amended, 

*■ The coalition of parties since 1915 has introduced a novel factor into 
politics • hnt the situation thereby created may reasonably bo regarded aa 
temporary, or at most transitional 
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m many of ita most controversial featureSt an Education 
Bill which had occupied the House of Commons for many 
weeks. The ConunonB rejected the Lords' amendments 
in their entirety, and after some negotiations and ineffectual 
concessions the Bill dropped 

As a result of this action of the Lords Sir Henry Campbell Oammona* 
Bannerman, m 1907, moved a resolution, which was earned 
after three mghts* debate, to the effect that the powers of 
the House of Lords to alter or reject biUs passed by the 
Commons ‘ should be so restnoted by law as to secure that 
within the bmits of a single Parliament the final decision 
of the House of Commons shoulchprcvail ^ 

In 1909 the House of Lords declined to pass the Finance Beiectaon 
Bill of the year on the ground that it embodied principles 
of taxation so novel m character as to need the express 
approval of the electors before passing into law Parliament 
was at once dissolved. At the general election which tbok 
place m January, 1910, the Government lost more than 
100 seats, and the two great parties were left almost on an 
equality of numbers , but the Government, supported by 
the votes of the Nationalist and Labour groups, could 
command a majority of 120 

The House of Lords accepted the verdict of the general The Par< 
election and passed the Fmance Bill , but the Government 
immediately introduced resolutions, subsequently embodied 
in the Parhament Bill, with a view to the curtailment of 
the powers of the Second Chamber. These resolutions 
were earned in April, 1910, alter a discussion which lasted 
for eleven days of Parliamentary tune, and the Parliament 
Bill of 1910 was mtroduoed and read a first time without 
discussion 

A Conference of the party leaders which followed the death Cemfer- 
of King Edward VII m the same year failed to come to terms 
on the constitutional questions in issue and broke up m 
November. What followed we learn from the speech of the 
Prune Minister (Mr Asquith) in the House of Commons on 
7th August m the following year 

On the 15th November, X910, the Cabinet advised the Events of 
King to dissol/e a Parliament which was not a year old, 

8841 X 
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and which never had the opportunity of diBcusBing the Par- 
liHTTient Bill itself, though it had discussed very thoroughly 
the resoluhons on which the Bill was founded Bitt at the 
same time they asked for a promise that 
‘in the event of their policy being approved by an adequate 
majority in the new House of Commons, His Majesty would be 
ready to exercise his constitutional power, which may involve 
the prerogative of creating peers, if needed to secure that effect 
shall be given to the decision of the country’ 

They further advised 

‘ that no communication of the intention of the Crown should be 
made public unless and until the actual occasion should arise ’ 

The ^ His Majesty, ‘ after careful consideration of the circum- 
stances past and present, felt that he had no alternative 
but to assent to the advice of the Cabinet ’ 

Condi The general election gave to Ministers a majority depen- 
ti^ of support of the Nationahst and Labour parties 

The Parliament Bill passed the Commons When it went 
up to the Lords amendments were introduced mainly 
directed to secure an appeal to the country before great 
legislative changes could be made on which the country 
had not deliberately pronounced 

The throat It was then that the Pnme Mimster, m a letter to the 
Opposition, announced the intention of His 
Majesty to exercise the prerogative of creating peers in 
suihcient numbers to ensure the passing of the Bill without 
these Aznendiziezits 

ita effect What followed is very recent and controversial history 
In a crucial division a large huxnber of peers abstained from 
voting for or insisting on the amendments introduced by the 
Lords, and a sufficient number voted against such insistence 
to ensure the passing of the Parliament Bill m the form 
desired by the Government Thus for the second tune, 
though under different conditions, the House of Lords has 
avoided, by submiBsion, a threatened creation of peers , 
a creation on a scale which would have expanded the House 
to ludicrous proportions. Differences between the two 
Houses will not be settled, as heretofore, ^'by compromise 
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or by dll appeal to the people , the Houpe of CommoiiB 
can now, after an interval, carry its measures m the form 
it pleases 

The time hd^q perhaps not yot arrived for a holly impaitial 
estimate of the political events of igog-rr But since the 
^\a^ much that had been obscured by the dust of party 
conflict can now be seen in a truer perspective 
The rejection of a Fmtvnce bill by the House of Lords 
ncoesHanly brought to a final issue the conflict between the 
two Houses which had been steadily growing more acute 
Nothing could thereafter be the same, and the conflict 
could only end in the complete defeat of ono or the other 
There had never been, it is true, any formal demal of the 
techmeal right of the Lords to reject a money bill , but in the 
year igog, until the event actually occurred, it is scarcely too 
muoli to say that it would have been regarded us unpo&sible 
The Finance Bill of igog may hai c contained wholly noa cl 
schemes of taxation , oriticism of its land taxes as unwork- 
able may ha\e proved m Iho event to ha's e been justified ^ , 
it may have had objects not exclusively financial But in 
igog it was an even greater novelty for the House of Lords 
to olaim to be a more faithful interpreter of the popular 
will m matters of finance than the House of Commons , 
and it IS obvious that the House which can reject a budget 
can also compel a dissolution and make and unmake 
Governments, The action of the Lords was, therefore, 
essentially a challenge not only to the Government of the 
day but to the authority of the Commons 
In these circumstances, it was inevitable that the vic- 
torious party in the ensuing sttuggle should have insisted 
on imposing upon their adversanes a settlement which went 
beyond the immediate financial issue. Party passions had 
been aroused, political memones had been stirred, and 
compromise was no longer possible The methods by which 
the settlement was effected are still matters of controversy 
into which it IS outside the scope of this book to enter. It 
IB sufficient to point out that Lord Grey advised William IV 

I Thoy weie repealed by the Fmance Act, 1920 (10 & 11 Geo a i8), 
8 57 
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to exeroiae a diacretionary prerogative whea tlie moment 
for the exerciBe of diseretion had arrived* Mr Aequith 
advised Hia Majesty to promiae the exercise of this power 
when a long mterval of time must elapse and many interven- 
ing oontmgencnes might arise before the power could be 
o^ed mto action The advice so tendered may have been 
without precedent, but so also were the circumstances which 
gave nse to it , and smee the occasion for a aimilar exorcise 
or threatened exercise of the prerogative can hardly recur, 
it will be more appropriate for the historian than for the 
constitutional lawyer to pronounce a final judgement 


The 10 Xho subject of the two Chambars in conflict has more 
diLUonaof recently been considered in a calmer atmosphere by Lord 
Bryce's Second Chamber Conference, to which reference 
CortfoT- ha& already been made^ The Conference were nnaxumons 
m recommending that no reformed Second Chamber should 
have power to amend or reject a financial bill They 
recogmzed, however, that ‘ many large changes — indeed 
revolutionary changes — might be earned through by 
measures purported to be financial ’ and that * if the new 
Chamber, elected as proposed, is to be of real service, its 
views ought to be heard regarding such changes ’ The 
difficulty was to find a satisfactory defimtion of a purely 
financial bill, and the Conference confessed themselves 
unable to solve the problem* They suggested therefore that 
in all cases of doubt the question should be left to the final 
decision of a small joint committee of both Houses, but 
that in any event the Speaker should be relieved of the 
difficult task imposed on him m this respect by the Parlia- 
ment Act 

With regard to the adjustment of differences between 
the two Houses m the case of ordmary legislation, they 
A Free reooznmended that the old method of the Pree Conference ^ 
should be revived, the Conference to consist of 20 members 

' 1918, Cd 9038 , see ante, p. 250^ where the tibwb of tho Confeienco ati 
to the functions appropiiate to a refonned Second Chambor aro sot out 
* p. 250 
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of each House appointed at the beginning of each Parliament cnee 
with lO additional members of each House on the occaBioii Houses 
of the reference of any partichlar bill This Conference, Buggested 
deliberating m private, Tvould consider any bill passed by 
one House and rejected by the other and endeavour to bring 
about an agreement If an agreement were reached on the 
bill, whethei m its onginal form or with amendmentB, then, 
if both Houses approved the suggested agreement, the bill 
^\ould be presented for the Boyal Assent. If, on the other 
hand, the bill, as reported by the Free Conference, were 
accepted by one House but rejected by the other, it would 
be referred back to the Conference m the following Session, 
and if the Conference then reported that it had accepted 
the bill in the same form by a majority of not less than 
three of those present and votmg, the bill, li approved by 
both Houses or by the House of CommonB alone, would be 
presented for the Boyal Assent. If the Conference faded 
to pass the bill again m the same form or passed it by 
a majonty of less than three, the bill would lapse unless 
both Houses accepted it as reported. 

These recommendations are, of course, bound up with the 
whole question of the reform of the Second Chamber, and 
the timo has not come for a critical ezazzunatioz] of them. 

Section V 

rniVATE BILL LEGISLATION 
^ j! 

Tho passing of a private b^ll is, at the present tune, 
a proceeding partly legislative, partly judicial Such a bill puiiy a 
commences by petition , it is farthered by persons outside 
the House, the promoters, who have some practical interest mg 
in the passing of the bill* it relates to matters of mdi- 
vidual, local, or corporate interest Although it passes 
through the forms of a public bill, and although these forms 
are a vital part of its progress, yet the most interesting 
and important stage of that progress is its passage through 
Committee, which 19 for the purpose of private bill legislation 
a select Comnuflee of one or other House. This Comxmttee 
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acts as a judicial tribunal before 'whom counsel appear 
on behalf of the promoters or the opponents of the lull in 
question 

Originally The history of pnvate bill legislation might load us to 
tion^^an ^ great deal of very interesting inquiry ooncermng Parlia- 
'vidliii li^^iitary antiquities but with these it is only possible to 
(leal in the moat general way The petition with which 
the bill oommenocB was the only method in the Middle 
Ages for obtaining nghts or the enforcement of rights 
which the Common Law Courts could not confer or assure 
If a man had to complain of meqmtable deabngs in the 
matter of property or contract, he petitioned the Crown or 
the Crown in Chancery If he had to couiplam of violence 
or oppression, such as the ordinary Courts could not or 
dared not redress, he petitioned the Cro'svn m Council If 
he was not in search of eqmty or of law, but wanted to 
get^the law altered in his favour, he petitioned Parliament, 
sometimes addressing himself to King, Lords, and Commons, 
sometimes to Lords and Commons, sometimes to the 
Commons alone, sometimes to the King or to the King in 
Council 

Addresflpd The petitions from which pii\ate bill legislation takes 
lU ongin are those which it became the practice in the 
leign of Henry IV to address to Parliament, or to the 
Lords or the Commons ^ Such petitions were not handed, 
as in earlier procedure, to the Beceivers and Triers of 
Petitions nommated (as they were nommated until 1886) 
Ceo^in at the commencement of each Parliament They went to 
wholly House to which they were addressed, generally the 

peraonai Commons, and after consideration there, were passed on 
with the endorsement, ‘ soit bailU mx seigneurs ’ Such 
petitions were at first of a purely personal character, 
attainders or the reversal of attaintierB, rewards given or 
punishments inflicted in individual cases Later comes 
local legislation, the regulation of fishenes, of the naviga* 
tion of rivers, of harbours, the prevention of floods, and 

^ Tho leamuig of this subject is msde extremely interesting in Hr difford’s 
wDik on pHTste Bill legislation, where the historical side of the question 
IS amply treated 

* Stubbs, Const Hist 111 (jth ed ) 478, and n i 
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the inoloBure of oommoiie Last comes legisUtion on 
behalf of bodies incorporated for cominercial purposes^ 
requiring, m furtherance of those purposes, somo inter- 
ference mth private nghts Much are the acts passed to 
confer powers on railway, gas, ami tramway companies, 
of Mhich e^ely session affonls luanerous examples. 

The farst of these (luee groups is at the present time 
distinguished from the rest by the title of ‘ Pnvate Act,* caPAotn 
and relates to such subjects as naturalization, dealings vnWi 
trust estates, dnorce (uhere, as in the case of persons 
domiciled in Ireland, there is no Court with junsdiction to 
dissolve the imirnage) , even bills for the reversal of an 
attainder are not extinct^ The last l\so are included under 
the general term ‘ Local Ads,’ and cover almost the whole 
ground of priv ate bill legislation, 

§ 2 Pi ocedure ni i e^yeci of pruvde hills 

It would be impossible without entering into tecbni- ’Podinl- 
cahties and details unsuited to the compass and character 
of this book, to attempt to do more than give a very general 
outline of the process of private bill legislation Enough 
may be said, ho^e^er, to show the nature o£ these half 
legislative, half judicial proceedings, and the care with 
which the Houses guard themselves against legislatmg in 
the mterest of pnvate persons or of corporations to tlie 
detnment of individual interests, unless they are satisfied 
that public jmrposes are to be attained for which individual 
interests may fairly be set aside with compensation for loss 
sustained. 

By the 2 isi of December, in/tho year before the bill is to Potitiun 
be brought forward, duo notice having been given by adver- 
tisement and otherwise to all bodies and persons whose 
interests arc likely to be affected by the proposals contained 
m it, a petition for the bill must be deposited in the Private 
Bill Office of the House of Commons, tog<>thcr with a copy 
of the bill and certain explanatory documents required by 
the Standing Orders of the House 

^ Aloxandor’A Boetitution Bill, 1916 

* The procedure of the Lords in rospoct of Fhvaio Biih differs in points 
too UxhmLol to bo Ueolt with m a sketch of tho subject 
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Memorial Here too are sent memorials from parties mterested m 
preventing the passing of the hill, to the effect that the 
Standing Orders of the House have not been oomphed with 
in the presentation of petition, bill, and doonments 
Inqiuiyas On the l8th of January the petitions and memorials are 
dealt with by two Examiners, one appointed by the House 
Standing of Lords, the other by the Speaker. If no one appears in 
Orders anpport of a petition, it is stmok out, but in the ordmary 
course the agent concerned m promoting the bill offers 
proof that the Standing Orders have been satisfied , those 
who have presented memonals against the bill are heard, 
not on the ments of the bill, but on the preliminary question 
of compliance with the Standing Orders, witnesses are 
called ; and at the oondusion of the hearing the petition 
iB endorced by the exammer and returned to the Private 
Bill Office If the endorsement is to the effect that the 
Standing Orders have been comphed with, no more la said ; 
but if the exammer decides adversely to the petition on 
this point, he makes a report to the House of Coxmnona, and 
sends a certificate to the House of Lords to indicate the 
non-oompbanoe. 

Want of But the preliminanes are not yet over, nor is the bill 
lost because the examiner has found that the Standing 
SSi^od have not been oomphed with The petition is in 

hj Houae any case presented to the House of Commons by a member 
three days after endorsement , if reported agamst by the 
exammer it is referred to the Standing Orders Committee, 
conaiating of eleven members of the House, who consider 
whether the Standing Orders may be dispensed with, and 
even if the Committee repoirt adversely to the bill their 
report may be overruled by the House. 

So far the rules of the House are careful to provide that 
all persons mterested m the proposed bill may have full 
notice by advertisement, and full information by access to 
documents of the intention and nature of the proposed 
bill 

The bill is read a first tune, and is then, upon notice given 
of the second reading, referred back to the Private Bill 
Office for exazmnation, lest the form m which it is drawn 
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Bhould violate the Standing Ordere, or depart from the 
terms in which leave was given for its mtroduetion* 

It 18 then read a second time, and here if at all the general 
principle of the bill is discussed m the Honse . but the effect 
of a second reading is not, as in the case of a public bill, to 
affirm the prmciple of the bill, it merely mdioates that the 
bill contains no obviously objectionable features. 

When read a second tune, the bill is committed, and then 
goes to a Committee of Selection which arranges the bills 
and assigns them to committees consisting of four members 
and a referee 

But further precautions are taken before the Committee 
deals with the bill The Chairman of Ways and Means for 
the Commons and the Chairman of Committees for the 
House of Lords examine all bills before they are passed into 
Committee. They may report any special circumstances in 
connexion with the bill either to the House or to the Chairman 
of the Committee, or may recommend that a bill to which no 
opposition has been offered should be treated as opposed. 

The Committee stage is the really interesting and exoitmg 
part of the career of a private bill, for there the judicial 
aspect of the House m its dealings with these measures is 
brought into strong light and it appears in a judicial 
character not as m the prehimnary stages of the bill to ensure 
compliance with forma of procedure, but to hear a keen and 
animated contest upon the monts of the bill conducted by 
counsel for the promoters and opponents, and supported 
by witnesses examined upon oath 

But the opponents of a bill have to go through vanous 
formahties before they are pbrznitted to appear in that 
capacity The opponent of a bill must first deposit a 
petition at the Private Bill Office within ten days after the 
first reading He must then be prepared to meet objections 
raised by the promoters of the bill to his nght to be heard, 
and such objections are raised and argued before a court 
of referees, consisting of the Chairman and Deputy Chairman 
of Ways and Means with seven members appointed by the 
Speaker, to determine the locus standi of petitioners against 
a bill Questions of locus standi are argued by counsel before 
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thifi court, and the nght of an opponent to be heard in 
Committee agaimt the whole or agamst any olaufles of the 
Bill IB there settled ^ 

Judicial This IS the process by which the nght of opposing a bill 
or any part of a bill is ascertained and hmited , when this is 
oeed^B Battled the Gommittee sits to hear the parties , counsel then 
™ for the promoters of the bill and for the petitioners 

against it^ witnesses are exammed, and the whole pro- 
ceeding IS of a judicial character, though conducted before 
a tnbunal not perhaps very f anuhar with judicial functionB 
The vanouB Government departments who are concerned 
with matters dealt with in the bill also make reports and 
recommendationB to the Committee either on the bill as a 
whole or on particular proposals in it. 

If the preamble of the bill is proved to the satisfaction 
of the Committee, the olauBes are taken in order ; if the 
preamble is rejected, the bill falls to the ground. When 
the Committee has been through the bill it is reported to 
the House, and its subsequent stages are siimlai to those of 
a public bill except in the form, to be described presently, m 
which it recGiveB the Royal assent 

Scottish Scottish private hills are dealt with under a different 
IS^ro- procedure prescribed by the Pnvate Legislation Procedure 
“dnrfl (Scotland) Act, 1899 Under this Act the promoters present 
a petition to the Secretary for Scotland, praying him to 
issue a provisional order ^ in accordance with the terms of 
a draft order submitted to him The draft order is then 
considered by the Chairman ot Gomnuttees in the House oi 
Lords and the Chairman of Ways and Means m the House of 
Commons, who report whetHbr in their opinion the case is 
one to which the procedure of the Act may properly bo 
apphed, or whether the ordinary pnvate bill procedure will 
be more appropriate If the former, the petition is considered 
by the Secretary for Scotland, and, if it is opposed or if for 

* Tb» Lords bave no Court of referees, and tkese qfuestioDB are heard 

by the Committee on the Bill * 62 A 63 Viot c 47 

* ProTiBioaal orden under thiw Aot moat not be oonfasod with the pro 

vimonal orders whioh the Seoietary of Scotland, like the heads of certain 
other departmeatfl, is authorized to usue under other Acts for particular 
puiposes . see pewt, p. 316. * 
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any other reason he thinks it desirable, he directs an inquiry 
to be held by Commissioners sitting m Scotland* These 
CommiBsionora are appointed from panels formed m the one 
case of members of the t^o Houses of Parliament and m the 
other of persons " qualified by experience of afiairs to act 
as Commissioners, and the inquiry which takes place before 
them follows the lines of proceedings before a Private Bill 
Committee m Parliament They report to the Secretary 
for Scotland, who, if the leport is favourable, proceeds to 
issue a provisional order A bill to confirm the order is then 
introduced into Parliament* and, subject to certain special 
rules of procedure, becomes law m the ordmary way.^ 

Much might be added as to the process of classification 
of private bills, and the details of procedure m respect of 
them But smee those are not matters of constitutional im- 
portance, and can easily be found in books of Parliamentary 
practice or in the published Standing Orders, it is not ndbes- 
eary to carry the subject furihor 

As the ordmary course of Legislation depends almost 
entirely upon the rules which each House adopts for the 
regulation of its procedure, it is well to note that these fall 
into three classes 

There arc 8ta7td^ny orders, resolutions as to procedure, Rti1«b 
which each House intends to be permanent, and these, 
though they may at any time be repealed or suspended by i^gwla- 
resolution, endure from one Parliament to another in default 
of such repeal or suspension 

There are sessional orders, rules which last only for the 
session, and are renewed at^the commencement of each 
session 

There are indeterminate orders and resolutions. Such 
are resolutions declaratory of practice and usage which 
expire with the session m which the resolutions were passed. 

These are not, technically, standing orders, though they 
are observed from session to session, and are regarded as 
regulations operatmg m the same way as a standing order. 

^ Pnv&te bills relating to Northern Iieland aro now dealt with by the 
Northern Ireland Parliament 
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Section VI 

Promsioml arid oiher Statutory Orders and Rules. 

The subject of the Process of Legislation cannot be oon> 
eluded without noticing the delegation of legislative powers 
to goyemment departments , an important^ and an in- 
oreasmg practice* Such legislative powers are sometimes 
exercisable without further reference to Parhamentj some- 
times their exercise is more or less subject to Parliamentary 
supervision* 

Provisional Orders are^ of these forms of departmental 
legislation, the nearest akin to private bills They aie 
made by a government department acting under statutory 
powers, and their object is to give effect to sohemes or pro- 
posals of local bodies and compames, subject m the first 
mstance to the approval of the department, and finally of 
Parliament 

These orders are arranged in groups by the department 
from which they proceed, and thus grouped are placed in 
schedules to Bills which come before the Houses of Par- 
liament for confirmation On the first reading of such bills 
they are referred to the examiners, mentioned in the previous 
section, to ensure that the Btaadmg Orders are comphed 
with If opposition is offered to any Order, the confirming 
Bill 18 referred to a select committee and thereupon the 
opposed Order is treated as an ordinary private Bill 
lUustrations of the subject of such procedure are Orders 
conlemng powers to make pieis, harbouiB, tramwayB, to 
employ electnc lighting, to create local goveimnent or 
samtary distnots, to extend tlie boundanes of a borough 
The Provisional Order, being to all mtents a form of 
private bill legislation, has no force whatever until the 
confirming bill wherem it is scheduled passes both Houses 
of Parliament and recetves the royal assent 
Bnefly it may be said of Froyisional Orders that they are 
made by a government department m pursuance of a 
statute , that they are then scheduled in a Bill which goes 
through all the stages necessary to turn a Bill mto an Act , 
but that unless objection is specifically Aised they are 
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nsaally not diaoussed, but are accepted by the House on the 
authority of the department from which they emanate 

The following form exhibits the character of a Provisional 
Order and the Bill which confirms it 

A Bill 

to confirm certain Provisional Orders of the Mmister of Health 
relating to Bournemouth, Qiavesend, Margate and Botheiham 
(Rural) 

Whereas the Minister of Health has made the Provisional 
Orders sot forth in the schedule hereto, under the proviaions of 
the Public Health Act, 1875 And wheieaa it is rec^uisite that the 
said Orders should be confirmed by Parliament 

Bo it therofore enacted by the Kill’s most axcaUent Majesty, 
by and with the advice of the Lords Spiritual and Temporal, and 
Commons, in this present Parliamont a^Bemblea, and by the 
authority of the same as follows — 

1 The Orders set out in the schedule hereto shall be and the 
same are hereby confirmed, and all the provisions thereof shall 
have full validity and force 

2 This Act may he cited as the Ministry of Health Provisional 
Orders Confirmation (No 9) Act, 1921 

Other orders, rules and regulations are made every year 
which do not go through the form of provisional orders 
They are very numerous and often relate to important 
matters 

They vary m character 

Some are m the nature of administrative or executive 
acts, such as orders by the Mimster of Agnculture touching 
the importation of cattle or the muzzling of dogs, or by the 
Privy Council unitmg two or cioie Bcolesiastical benefices, 
or by the Board of Trade altering the scale of charges of gas 
undertakings Some are in the nature of subordinate 
legislation and are of a public and general character, such 
as the rules regulating procedure of the Courts made by the 
Buie Committee under the Judicature Acts, or by the 
Mimster of Health under the National Health Insurance Acts 

They vary also in the procedure necessary to give them 
force 

Some are made by the department concerned under 
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powers conferred upon it bv Parliament but without 
further reference to Parliament, such as the poor law orders 
regolatmg the duties of Guardians made by the Minister of 
Health under the Poor Law Amendment Act, 1834 and 
subsequent statutes These have statutory force as soon 
as they are issued Some come into force as soon as they 
are made, but must be laid before Parliament forthwith 
In the case of others, it is provided tliat either House of 
Parliament may withm a certam number of daj^ present 
an address to the Crown praying that they may be annulled , 
and more recently the practice has grown up, owing to the 
jealousy with which Parliament regards the aotivitieB of 
the departments in the matter of delegated legislation, of 
requiring a draft of the proposed order or regulations to be 
approved by both Houses before the order or regulations are 
finally made Examples of this latter procedure may be 
found in the case of certam orders made under the Census Act, 
1920 ^ or under the Ministry of Health Act 1919^ trails - 
ferrmg any powers or duties of the Minister of Health to 
another department 

Rcaaons The difficulty of carrying a complicated measure of 
legislation through the House of Commons is> responsible for 
^legated the tendency to leave matters of detail to be formulated by 
tiOT or regulations made m the department which is con^ 

oemed with the administration of the statute in question 
The power of the executive neoessanly grows as the inter- 
vention of the State m the concerns of daily hfe outgrows 
the capacity of Parliament to discuss and determine these 
matters within the limits of Parliamentary time Much 
ill-informed onticism has been directed against the depart- 
ments in consequence , but they are in this matter no more 
than the agents of Parliament, carrying out the duties with 
which Parliament itself has entrusted them, and, if they go 
beyond their powers, they are always hable to have their 
regulations declared of no legal effect by the courts of law 
Parliament can also at any time refuse to delegate a regula- 
tion-makmg power to the department called upon to 
administer a new statute, and can msist upon emhod^^mg 

* 10 & II Goo 5, c 41 * 9 & 10 Geo 5, c 21, B. 8 
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the necessary adnunistrative details m the statute itself 
This, ho’wever, is a counsel of perfection, and m the present 
state of Parhamentaiy bubiness, impossible of attainment, 
even if it v^exe desirable. Meanwhile, the indirect methods 
of Parliamentary control, above desenbed, on the one hand, 
and the action of the courts on the other, would seem to 
afford reasonable safeguards against misdirected energy on 
the part of the departments 

Section VII 
Ecclesi<ishcal Pleasures 

Ecclesiastical Measures are a species of delegated legiala^ 
f ion, but present such exceptional features that they reqmre 
to be considered separately They derive their legal validity 
from the Royal Assent but, though they cannot be presented 
for the Royal Assent save by the authority of Parhament, 
yet they are not the work of Parhament or of any Govrtn- 
ment department, but of a wholly independent body, the 
National Assembly of the Church of England 
This Assembly, the constitution of which need not here 
be described, received statutory recognition by the Church 
of England Assemblj" (Powers) Act, igig sometimes called 
the Enablmg Act, because its object was to enable the 
Church of England to legislate on its own domestic matters, 
instead of being compelled to compete with the \ast numbei 
of other claimants for Pailiamentaiy time The Act provides 
that Measures passed by the Assembly arc to be submitted 
by its Legislate e Committee to a committee of both Houses 
of Parliament styled the Ecclesiastical Committee, consisting 
of fifteen members of the Hous^ of Lords nommated by the 
Lord Chancellor, and fifteen members of the House of 
Commons nommated by the t^poaker The Ecclesiastical 
Committee, after considermg the measure, prepare a draft 
report upon it to Parliament ' statmg the nature and legal 

^ Amtual \oluniK 3 a are yuhltahod cmtaiaing tho Statutory Rules and 
Orders of the year. A Lomplotc set of tho Statutory Rules and Orders 
EeMHed up to 1903 has alao been published m thirteen voluznea. On the 
subject of subordinate logislatron generally, the student may be referred 
to llbert, liOgislative Methods and Foims, chap lu, and to 0 T Carr, 
Delegated Legislation 
* 9 & 10 Geo 5> 0. 76. 
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effect of the measure and its TierwB as to the expediency 
thereof, especially with relation to the conetitnfcional nghte 
of all TTifl Majesty's subjects/ This rex^ort is communicated 
to the Legislative Committee but is not presented to Parlia- 
ment until that Committee signify its desire that this should 
be done The report of the Eccleaiastioal Committee, 
together with the text of the meaBure, is then laid before 
both Houses of Parliament, and the measure is presented to 
His Majesty for the Boyal Assent, if each House passes a 
resolution to that effect ; and on the Boyal Assent being 
Bigmfied in the same manner as to Acts of Parliament the 
measure has the force and effect of an Act of Parliament. 

An EoclfiBiastical Measure may relate to any matter con- 
oeming the Church of England, and may extend to the 
amendment or repeal in whole or m part of any Aoi of 
Parliament, mcluding the Church of England Assembly 
(Powers) Act, 1919 ; but it may not make any alteration 
m the composition or powers or duties of the Eoclesiastioal 
Committee, or in the procedure in Parliament prescribed by 
the Act The following is an example of the form of an 
Ecclesiastical Measure — 

A 

M S A B U B B 
passed by 

The National Absebcblv 
O f THE CnUBCH OF EnOLAND 
Declanng the power of each of the Convocations of Canterbury 
and York to amend the constitution of the Lower House 
thereof [December 23rd, 1920 ] 

'WHEREAS by the constitution of the National Assembly 
of the Church of England as defined in the Church of England 
Assembly (Powers) Act 1919 it is provided that the said Assembly 
shall before entermg on any other legislative buBinesB make 
further provision for the self-government of the Church by 
passing through the Assembly {ynt&r alia) a measure declaring 
that the Convocations of Canterbury and York have power by 
Canon lawfully passed and promulged to amend the constitution 
of the Lower Houses thereof 

1 It ifi hereby declared that the Convocation of each of the 
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said Frovincoe has power witli His Majeaty’e Royal Aaaent and 
Licence to make promnlge and execute Canons fox the amendment 
of the constitution of the Lower House thereof 

z This Measure may be cited as the Convocations of the Clergy 
Measure, 1920 

Inaamuch as a Measure only has the foroe of law by the 
Boyal Assent being signified thereto, the absence of any 
enacting words or indeed of any reforence whatsoever to the 
part played by the Crown or by the Houses of Parliament m 
tho passing of the Measure is not a httle surprising* 

The procedure above described affords an example of a very 
mteiestmg experiment Measures which., tbou^ they do 
not become law without the mtervention of Parliament, are 
neverthelesB the work of another body, and which can repeal 
or amend Acts of Parliament, are a atnking oonstitutional 
novelty This method of law-making has perhaps in it the 
germs of further development, and is susceptible of bemg 
made applicable to other bodies than the Church of England. 
Its working, therefore, will be closely watched by all students 
of constitutional law 
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THE OBOWN IK PAHLIAUENT 

'We have now traced the progrees of a hiU up to the point 
at 'which it has received the assent of both the Houses, of 
i the Lords Spiritual and Temporal and the CozmaonB in 
Parliament assembled In order that it may become law 
it still requires the Boyal assent ' it requires to be * enacted 
by the King's most excellent Majesty.’ 

TopicB to We comet therefiore, to the functions of the Grown m 
Parliament ; those extend beyond the mere process of 
enactmg, and fall under three heads 

Pnst, we may regard the Crown as constitutmg Parba- 
ment and bnngmg it to an end. 

Secondly, we may regard the Crown as oommunicatmg 
with Parliament while Parliament is sittmg 

Lastly, we may regard the Crown as a party to legisla- 
tion, as giving vahdity to laws proposed by Parliament, as 
turning a bill into an act. 

§ 1 . The Croton as con$t%tuimg Parhament 

It IS the King who constitutes Parliament ; the Houses 
meet by Boyal invitation; they assemble m the Hoyal 
Palace at Westminster ^ ; they are opened by the Boyal 
permission ; they continue m existence and workmg during 
the Boyal pleasure » 

SecuntjeB The prooesB of summoning, opemng, prorogmng, and 
for Bum- dissolvmgParhamenthasbeendeBonbedinan earlier chapter 
Mauon of It -Will therefore be sufficient to note here the obbgations 
which rest upon the Crown to call a Parliament into existence, 
and to enable a Parhament, while it is m existence, to sit 

The Statutes which have been passed on this subject are 

^ The Haases of Parliament axe desoribed m a Statute (see 30 & 31 Vict 
c. 40) 08 Her Bfajea^'o new Palace at Westmuutor, commonly called tho 
Houses of Porlxament Por the chanoter of the building as a Royal Palace, 
SCO Combe r. Mahore, 2S Gh. D 333 
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four y aad of these only one remama lu forco , bo acanty 
la the direct legal Bocnnty for the frequent suinmona and 
session of Parliament 

The first is 4 Edw IIT, c 14, which onuots that ‘ a Parlia- 
ment shall be holden c^ory year once, and more if need 
be ' , this was ro-onaoted in the thirty-sixth year of the 
same reigii, but the words ‘ if need be ' seem to have been 
treated as applying to the whole cUuso, and Pailiaments 
were often intermitted for years together,, This Statute 
was repealed by the Statute Law Roviaion Aot> 1863. 

The second was an Act of the Long Parliament, 16 Car I, 
0 I This Act provided that if the King neglected to call 
a Parliament for three years, the peers might issue out 
writs, and that if the peers neglected to do bo, the con- 
stiiuenoiee might elect a House of Oommona for them- 
selves The loyaliiy of the succeeding reign repealed tins 
Statute m 1664 as being ‘ m derogation of His Majesty's 
just nghtfl and prerogivtive inherent to the imperial crown 
of this realm ' And indeed it proceeded on the assumption, 
reasonable in itRolf, though nnhistoncal, that the Lords 
and Cominona as^tembled, not because the King wanted 
their adMoe, but because they di'sircd, and because the 
constituents of tho memberfl of tin' (Jommons desired^ that 
the action of uunistcnj should bo discussed by persons 
who, though noli responsible foi the conduct of public 
businesR, had an intoiesf in seriDg tliat it vns conducted 
well 

But Iho A(l1^ ol CliarVb H did fconiolhing 'besides repeal 
the Act of the Long rnrlitfiiunt, for it jirovided that * f /ic 
sitting and holding of ParlianK'iif shall not he niterrnittcd 
or disoontmiied above thri c y( iirs at f hf* most ' Tins was 
repealed by the Statute Law IhMHion Act, 1887 

The fourth if 6 Will A >J«T’y, 0 2, still m force, which 
provides * — 

* That within three years at the farthest from and after the 
disflolution of p^e<^e^t Parliament, and so fiom time to time 
ever hereafter, within three 5 earn at the farthest fi:om and oftor 
the determination of every other Parliament, legal writs under 

* 16 Can 11, c, 
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the great seal ahaU he issued by directions of your Majesties, 
your hens and succesaoTS, for calling, assembling and holding 
another Parliament * 

It would seem then that, apart from the general ex- 
floa*w* presBion. of the Aot of Edurard III, the only statutory 
annual aeounties which we have ever possessed for the frequent 

scsBionSi * . - 

BummonB and Bitting of Parliament are the Aot of Charles IIj 
providing that Parliament ehall Bit at least once m every 
three years, and the Act of William and Mary to the effect 
that we shall not be more than three years without a 
Parliament 

Nor do the Statutes say what is to happen if the Crown 
fails to carry them mto effect The Long Parliament 
devised machinery to meet such a case, but subsequent 
Parliaments appear to have thought it disloyal to provide 
for the contmgenoy that the Grown might not fulfil the 
Law 

nor docs It IS sometimes said that the necessities of supply compel 
of aupph , Crown to an annual summons of Parliament But, as 
has been already pointed out,^ much of our taxation is now 
permanent, and government might fairly be earned on for 
a while without those annual taxes which every session 
increases or dixmrusheB 

but of It IS not the need of supply, but of the appropnation of 

oi the Army Aot, which makes it legally neoes- 
supply, sary for Parhament to sit every year If Parhament did 
not appropriate the snpphes of the year to specific purposes, 
the money which is provided by taxation could not legally 
be paid out to meet the seryioes of the year, except in the 
case of such charges upon the revenue as are permanently 
authonzed by statute. The mterest upon the national debt 
would be paid, but not the wages of sailors serving on board 
of His Majesty's ships, nor the regimental pay of Hie 
Majesty's land forces The salanes of the judges would be 
paid, but not the salanes of the civil servioe, or the bills for 
furniture and repairs in the offices of the public departments. 
Enough money would come in to meet some, though not all, 
of these charges, but the authority to pay large part of the 
^ » AviAy p 291. 



§ 11 THE CROWN AS CONSTrrrTlXG PARLIAJIBNT 325 


nation's liabilities would be wanting, and there would be 
no one in the kingdom who oould make the payments 
without committmg a breach of duty 

And the absence of any authonty to pay the officers and of 
men in Hifl Majesty's anuy would not be the only difficulty ^ * 
which the army would occasion if the sitting of Parliament 
should be intermitted for 'a year The existence of a 
standing army m time of peace is contrary to law* It is 
legalized each year, for a year, by the Army Act Agam, 
the punishments and procedure for the maintenance of 
discipline m a large body of troops are contrary to the 
common law of the land, as declared by several statutes 
They, too, ate legahzed by the Army Act which brings 
into force each year, for a year, a code of military law®. 

These are the only practical socanties for the summons 
of Parhaznent with tolerable frequency, but they neither 
impose any penalty nor supply any alternative maohiHery 
m case the Crown should make default in fuMllmg the 
Statutory requirements as to the issue of writs of 
summons 

The prerogative of dissolution gives rise to difficult and Theproro* 
intricate questions 

The nght of the Kmg to dissolve Parliament is un- tion 
questionable , in fact one may say that, within the five 
years' limit prescribed by the Parliament Act, the King bolds 
the hf e of a Parliament m his hands But for a dissolution of 
Parliament effected by the sovereign propno motu without 
the advice or against the advice of his ministers we must go 
back to the days before responsible government Macaulay 
desonbes Wilham III, m 170!, hesitating as to the pros* 
peots of a dissolution, deciding finally, on his own responsi- 
bility, to dissolve, m the expectation that a Whig majority 
would be returned and that he would be able, once more, 
to employ the ministers m whom he trusted. We see here 
the prerogative exercised in complete independence of 
ministerial advice. But whether the King should grant or 
refuse a dissolution when asked by his imnistezs to dis- 
solve IB a matter of comparatively recent discossion. 

* See vof 11 , partli, ch vlf, ■ Hud* 
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It IS plain from the Letters of Queen Viotona that Lord 
Melbourne had conveyed to the Queen's mind an imprecision 
that a dissolntion of Fadiament did not mean so much an 
appeal by ministers to the country for approval of their 
pohoy^ as an appeal by the Queen to the country on behalf 
of her ministeiB He is reported by the Queen m 1841 as 
saying that the return of a majority m fayour of the 
Opposition would be * an affront to the Crown And 
Queen Victoria reaffirms this prmoiple in a letter to Itord 
John Bussell, who had suggested a dissolution in 1846 ^ , 
she speaha of the power of dissolving Parliament as ' a 
most valuable and powerful instrument in the hands of the 
Crown, but one which ought not to be used except m extreme 
cases, and w%Qt a certainty of success To use this instrument 
and be defeated is a thing most lowenng to the Crown and 
hurtful to the country ’ 

I^ter she received advice of a different character from 
that given by Lord Melbourne 

In 1858 Lord Derby, when threatened with a vote of 
cenBure m the House of Commons, asked the Queen’s leai e 
to say that if the vote was carried Parliament would be 
dissolved The Queen naturally declined to allow a threat 
to be uttered which would have brought m her name to 
influence debate, but she also consulted Lord Aberdeen on 


the points His advice was instructive, for while be expressed 
no doubt as to the nght of the Queen to refuse a dissolution 
to her mmisters on her own responsibility, he points out 
that if such iDimsterB asked for a dissofution ss an afteina- 
tive to resignation — that is, if the vote of censure had been 
earned and Lord Derby had' then asked the Queen to dis- 
solve — ^her refusal would have been tantamount to a 
dismissal, and the snccessorB of the ministry would be 
responsible for what had taken place and would have to 
defend it in Parliament In fact he says that * he had 
never entertamed the shghtest doubt that if the numster 
advised the Queen to dissolve, she would, as a matter of 
course, do so ^ ’ 

The Crown This seems to have been the view of the matter accepted 

does not 

rofuse t rotten of Queen Victone, 1 346 ' * Ibid. li. 108 

f 
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by Queen Victona in the subsequent years of her reign/ 
and it IB of eonsiderable importance m rulatiun tu party 
politics 

If a minister is certam that Farhament ^11 be dissolved Effect on 
as a matter of oouiae on his request, there is no reason why m”ntaiy 
he should not announce his mtention to ask for a dissolu- ffiocipline 
tion, and use his announcement to influence wayerers m an 
approachmg party diYision or followers who are slack m 
attendance and support 

In fact the power of dissolution is a formidable dis* 

Giplinary weapon in the hands of a Fnme Minister, and 
becomes more formidable as the rapidly changmg opimons 
of the modem electorate make the prospect of a general 
election more unwelcome to the member who values his seat 

We may say then that the prorogatne of dissolution is 
one which the King exercises on the advice and at the 
request of his mimsters and that a request is not refused ? 
It remams to consider when this request may properly be 
made 

Shortly it may be said that a dissolution is nghtly 
demanded whenever there is reason to suppose that the 
House of Commons has ceased to represent the opimon of 
the country 

If a Prime Minister who has still a majority in the House iSps 
of Commons resigns after a casual defeat, as did Lord 
Rosebery in 1895, or resigns because he considers that his 
programme is exhausted, as did Mr Balfour in 1905, his 1905 
successor can only take office on the understanding that 
Parliament will be dissolved at the earliest opportumty so 
as to afford the country a means of expressmg its opmion 
on the new ministry 

It a mmister is defeated in the Hoose of Commons on 
a measure which he believes will be acceptable to the 
country, he may appeal to the electors to decide between 
him and the House of Commons. This is what was done 

^ Lord Beacouffeld, however, writing to the Queen on the 14th Februoxy 
l86o> uaea languege which lecaJUs th^t of Lord Melbourne in 1641 ' U the 

factious spirit were oontunzed or revived, then they [the Qoveminentl wonld 
rreommend your Mhjestv to appeal to your people at all neks ’ Idfe of 
Oisraeli, vi. 5Y2. 
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hj Mr Gladstone m tlie case of the Home Buie Bill of 
l886 

Or agam a senes of by-eleotions adverse to a Govern- 
ment may incline a miniBter to dissolve m order to obtam 
an expression of opinion from the country, Snch was the 
action of Mr. Gladstone in 1874 

These are the usual grounds on which a dissolution is 
demanded, but they represent different forms of the 
same proposition, namely, that a dissolution is rightly 
demanded if there is reason to suppose that the House 
of Commons and the majonty of the electorate are at 
variance ^ 

Some doubtful pomts may be noted 

When any large change is made in electoral conditions, 
as in 1832, in 1867-8, in 1885, and m 1918, it is proper that 
those new conditions should be put to the test and the newly 
enffunohised enjoy their new rights at the earhest oppor- 
tunity As soon, therefore, as the machinery is perfected, 
a dissolution takes place But it happened both m 1868, 
and in 1885, that, while Parhament was still engaged m 
perfecting this machinery, the Government of the day 
Buffered defeat in the House of Commons Mr Disraeh 
in 1868 retained office until the result of a general election 
was ascertained , Mr Gladstone m 1885 resigned, Lord 
Salisbury took his place, and, with his colleagues, though 
m a minority in the Houso of Commons, wound up the 
business of the session, and governed the country until 
■in&erfuwi Ihrffxamer A 

Each case presented difSoulties of the same sort The 
House of Commons could n6t be relied on to support the 
Government, the Government, not unnaturally, doubted 
whether the House was m accord with the country, but to 
dissolve and appeal to the old constituencies using the old 
machinery when it was certain that a new House of Commons 
would have little to do except perfect that machinery and 

* The diB^oltition after the rejection of tho Finance bill of 1909 by the 
House of Lords was altogether eicoeptionol Tho action of tho Lords left 
miTusteiB no alternative , but for that very reason implied a clai m by peisons 
other than the responsible advisoia of the Crown to compol a diHsolution 
antCf pu 307 
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then make another appeal to the oonstituencieB, would 
have been waste of time, trouble, and money 

The neoeasity of appeahng to the oonntry as Boon as xhe 
possible after a change in electoral conditions etands on 
a very different footing from the modern theory of * the 
mandate.’ According to some political IbinkerB no novel 
or important legislativo measure ought to be introduced m 
Parliament unless it has been brought prominently to the 
notice of the constituencies at a previous general election. 

Doubtless at some general elections some great ohanges 
have been defimtely and prominently placed before the 
electors, notably the disestablislmient of the Irish Chnrcb 
in 1868 and the extension of the franchise m 1880 Bat 
there is also no donbt that other very important meaBuies 
ha^e been introduced mto Parhament with no such pre- 
paratory consideration. Many instances could be found m 
earlier days , perhaps the most striking m recent times is 
the Home Buie Bill of 1886, which was certainly no part 
of Mr Gladstone’s programme at the general election of 
1885 

The question was frequently raised in regard to the 
Parliament of 1900, which uas returned, as was alleged, to 
enable the Umomst Government to conclude the war in 
South Afnca, but which was afterwards invited to pass, 
and did pass, important bills deahng with education and 
licensing 

It is enougli to state the theory without further com- 
ment. The chiefs of either party can always guara' them- 
sehes against the charge of acting without a mandate, by 
an extension of their progranlme to include all the matters 
on which they may desire to legislate ; and unless the 
ufcretidum is to become part of the law of the land, it is 
necessary that the electors must repose some general con- 
fidence in those whom they send to represent them 

The direct action of the Crown m cansing or refusing 
a dissolution may be said to have ceased , but the pre- preroga- 
rogative exists Where the Kmg has thought that his tire 
mimsters and his Parliament were abke out of harmony 
with the conntry he has dismissed his ministers, as George 111 
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did in 1783, or promoted if not suggested a change of 
Government as William IV did m 1834, and has then 
granted a dissolution when his new nmusteiB asked for 
one. George lH proved to be nght in ganging the opmion 
of the country William IV was premature The cases 
serve to remind us that the prerogative might conceivably 
be a resource where a Ministry and House of Commons were 
ahke out of harmony with the country and were unwilling to 
admit the fact. 

§ 2. The Groton vn communtcaUon vnih Parhameni, 

The Crown^ if it desites to communicate with either 
House of Parhament^ can only do so by speech from the 
throne at the opening and close of session or by message 
m one form or another For though the King is entitled 
to be present on his throne during the debates m the House 
of Lords, he might not take part m them The speech 
from the throne which opens and concludes the busmess of 
Parliament was formerly an address to both Houses delivered 
m persoui and capable of bemg charged with exhortation 
or rebuke adapted to the prospects or the history of the 
session These speeches now contain formal statements 
as to the foreign relations of the country, communications 
of topics of legislation to be proposed by ministers, remarks 
on the condition of trade, on the weather in connexion with 
the harvest, and, at the dose of tl^e session, expressions of 
thanks for the aupphea granted and oongratulationB on the 
additiana to tha sJtatutn-baQk. which the laboura ot the 
session have produced. 

The ptesenee of the King at the sittings of the House of 
Lords m the mediaeval Parliaments appears to have been 
very common^. The decision of Henry IV, relating to the 
nght of the Goinmons to the exclusive deahng with supply, 
13 called the ‘ Indemmty of the Lords and Commons 
and m so far as it contains a permission to the Lords to 
transact busmess m the absence of the Crown, it suggests 
that the House of Lords m the reign of Henry IV still 
retamed so much of the character of the Kmg’s Council as 

* Stublm, Coast Hist 111 (5th ed.) 497 > Rot. Pbil ui.6xz 
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to make the presence of the King necessary to the due 
transaction of its buBineas 

But, however this may be, the practice had become bo 
unusual by the reign of Charles II, that the Lords were 
unGertain what business of the House could be transacted 
in his presence. On one occasion Charles came unexpectedly 
into the House when it was sittmg in Committee, and 
thereupon the sitting of the House was resumed. But the 
King said ' that ho is come to renew a custom of his pre- 
decessors long diBContmued, to be present at debates but 
not to interrupt the freedom thereof and therefore desired 
the Lords to sit down, and put on their hats, and proceed 
with their business ’ Whereupon ' the Lords agam taking 
their places and puttmg on their hats the House was again 
adjourned into a Committee dunng pleasure ^ * 

Charles II was a frequent attendant at debates, being 
present at as many as forty-three out of eighty-nme m the 
session of 1672-3, and upon one occasion m the session of 
1671 he rebuked the Lords for their disorderly conduct, 
desinng them * not to prophane such a presence as this 
with the like disorder, but keep their places and proceed 
in biisiuosses accordmg to their orders prescribed m the 
House ^ ’ 

Since the death of Queen Anne the presence of King or 
Queen dunng debates in Parliament has been discontinued 
The ceremonies of openmg, prorogation or dissolution of 
Parliament, and of giving the royal assent to bills ore the 
only occasions on which the King is present m the House 
of Lords. 

His presence during a debate in the House of Commons 
would be Bomothing very different from a revival of a 
practice long disused Charles 1 seems to have been the only 
sovereign® who has thus ventured to violate the rights of the 
Commons to freedom and secrecy of debate The Journals 
of the House for the 4th of January, 1642, contain the 
only authentic record of a situation moompatible ahke 

' 12 Lords’ Joum 318 *12 Lords' Joum 413 

3 Gardiner, Hietoiy of England (1884), jc 139 There is however some 
authonty for visits ot Hozuy Yltl to the Commons’ house llberb, Legislative 
Methods and Forms, pp. 77-^ 
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With the dignity of the Crown and the privileges of the 
Commons 

The entry of the pieeedmg bnsmess is interrupted, and 
the report runs — 

Hifi Majesty came into the House and took Mr Speaker’s 
chair 

‘ Gentlemen, 

' I am sorry to have this occasion to come unto you ’ 

The journal bieaks off abruptly, and its silence is signi- 
ficant ^ 

The Crown therefore, except on the occasions mentioned, 
must communicate with the Houses by messages, and these 
may be either fonnal, under the sign manual dehvered to 
the Iiord Chancellor m the one House, and to the Speaker in 
the other, and received by members un0o\ered or of a less 
forn^al character, but reported verbatim by a mmister or 
officer of the household to the House of which he is a member 
or lastly, it is permissible for a mmister to coxnmumcate to 
the House in the course of debate a statement from the 
Crown, but this only ‘ if it relates to matters of fact, and is 
not made to mfluenoe the judgment of the House, and then 
only with the mdulgencc of the House ^ ’ 

Apart from these modes of address, the Oro'wn has no 
means of communicating with Parliament Nor are these 
used except upon formal occasions The King can direct 
the attention of the Houses to certain matters in his 
opemng speech He can while they are sitting commum- 
cate a request for supply, or place at the disposal of the 
country some matters of royal interest or prerogative , he 
can, at the close of the session, if he choose, comment upon 
the conduct of busmess and the progress of legislation All 
measures introduced or advocated by the Kmg’s ministers 
are assumed to have the royal approval, but to mtroduce 
into debate in either House any allusion to the personal 
wishes of the King, or to use His Majesty’s name m such 
a manner as to mfluenoe the judgement of members, is 
contrary to the rules of the Houses 

■ 227 Haiuard, 3id1Senefi, p 2037 


^ 3 Com Joum 36 a 
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Thus during the session of 1876 a member of the House 
of Commons made at a publio meeting a statement to the 
effect that a measure then before the House had been 
brought forward in deference to the personal 'wishes of 
the Queen, Mr Disraeh, who was then Pnme Mmister, 
desired to contradict this statement on behalf of the Queen 
and with her authority He said, ‘ I can only speak with 
the indulgenco of the House I have the authority of 
Her Majesty to make a statement on her part, but at the 
same time, as 1 have felt it my duty to place before Her 
Majesty the fact that it is not in accordance with the 
rules of the House that the name of the Sovereign can 
be mtroduced into debate without the permission of the 
House — it therefore rests with the House \yhether I shall 
go on. If the House desires it I shall do so ’ 

Mr Speaker thereupon said, ‘ As the House is aware, one 
of the rules of the House is this — ^that the introduction of 
the Queen’s name into debate, with a view to influence the 
decision of the Homo would certainly be out of order 
At the same time, if the statement of the right honourable 
gentleman relates to matters of fact and is not made to 
influence the judgment of the House, I am not prepared 
to say that, with the indulgence of the Home, he may not 
introduce Her Majesty’s name into the statement ^ ’ 

The House is the ultimate authority in the matter, and 
may set aside its own conventions, if it so please, and if 
occasion require 

§ 8 The Ctoiv7i as a party to Legislation 
We have still to consider^ the action of the Crown as 
a party to legislation, and lookmg back at the history of 
this matter, and notmg, as we have had to do, the large 
share of legislative powder which the Crown once possessed, 
we are apt to forget that laws have been passed to which 
no royal assent was given , we are apt to forget the episode 
of the Commonwealth , the restoration of Charles II ; the 
resolution of the Lords and Commons that the Crown should 
bo offered, on the abdication of James II, to William and 

^ 22S Hanfl[ird, SmcB, p 20 v L^fc of Uirvaoli, m 477-9 , and cf dofaato 
of llcL 14, 19:21, on the Tnsh Agreoment, FKrl Deb 5tb Sor 44 
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Mary , the strange oonclosion at which Lord Chancellor 
Thiirlow arrived during the msamty of George III, lu 
1788, that he oonld put the great seal to a Boyal Com- 
mission empowermg him to give the royal assent to Acts 
of Parliament 

We may leave out of consideration the makeshifts to 
which constitutional lawyers may be reduced when the 
throne is vacant or its occupant insane All that can be 
done under such circumstances is to supply, as soon as 
may be, the deficiency in the constitution Apart from 
catastrophes which need to be dealt with as may best smt 
the circumstances of each case, we may safely jom with 
the second Parliament of Charles II m holding that there 
18 no truth in the ‘ opmion that both Houses of Parliament, 
or either of them, have a legislative power without the 
King,’ an opinion the expression of which rendered its 
hold^ liable, by the same statute, to the penalties of a 
praemumre 

T^myol When a bill has passed through all the necessary stages 
described above, it is npe to receive the royal assent and 
this assent is given by the Kmg m person or by commission 
m person, If the King should come to Parliament in person, every 
bill which 18 ready for the royal assent would necessarily 
be presented to him for assent or rejection, and could not 
by com- withheld In the same manner, when a commission is 

nusBion , 

issued to give the royal assent, every bill which is ready 
should be included in a schedule annexed to the commission 
No bills are allowed to reach their final stage, after a com- 
mission has been issued, until it has been acted upon, 
for otherwise the commission would need to bo altered so 
as to mclude them 

It seems to have been regarded as doubtful at one time 
whether the Crown by assenting to a single bill did not 
thereby termmate the session of Parliament ^ and as late 
as 1670 a clause was inserted into an act providing that 
' His Majesty’s royal assent to this bill shall not determine 
this session of Parliament®/ But the doubt baa been 
cleared up without express enactment or decision upon the 

i# 

Gardiner, History of England, ir 127 22 ^ 2j Gar H, I 
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point, and the royal aaflent is now to bills as soon 
as they are ready to receive it The validity of the royal 
assent by commission is certified by 33 Henry VIII, c 21, 
the Act for the attainder of Queen Catherine Howard It formal 

^ requMitea 

IB declared in that Act — 

‘ That the Ring’s royal assent by lus lettors patent under his 
great seal and signed with Am Aaad, and declared and notified 
in hia absence to the Lords apiritnal and temporal and to the 
Commons assembled together in the high house, is and ever 
was of as good strength and force as though the King’s person 
had been there personally present and had assented openly and 
pubbely to the same ’ 

Anil BhsD — 

* That this royal assent and aU otter asaefffis hereafter to 
he so gtven by the Kings of this realm and notified as aforesaid, 
shall be taken and reputed good and e^^ctual to all intents 
and purposes without doubt or ambiguity 1 any custom or use 
to the contrary notwithstanding ’ 

The proYiBions of this Act arc followed, and the com- 
mission IS under the sign manual as w^U the great seal. 

The only departure from the law on this subject was in the 
case of the Eegenoy Bill of i8ir, when George m was 
incapable ot expresBing any rational intention, end a com- 
miBsion was nevertheless sealed for the purpose of giving 
hiB assent to the bill 

There are three forms of expressing the royal assent to Modes of 
a bill A public bill ^ is made law by the expression of the 
royal assent in the same form as that in which the kings ^“1^* 
of the fourteenth century were wont to reply to petitions ^ ® 
for legislation A fa\ouiabl8 answer was couched in the 
words ‘ le roy le voult ' , but if the King was unwilling to The 
legislate he was also anxious not to offend by a curt refusal, 
and he ‘ smiling put tho question by * with the words * le 
roy s’avisera ' 

These words, which amount to a veto upon legislation, 

* Tho expresoion includee for this purpose local Mid other bills to which 
the pnvete hill procedure already doacrihed (utiIc, PP- 3ii etseg)ia appilio- 
able, with the exception of bills of a personal nature, such as dirorce and 
estate bills , see post, p, 337 
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have been seldom used smoe legislative procedure assumed 
its modem shape, save in the reign of William 111 
The frequent use of this veto by Wilham III was probably 
due to the recent hmitations imposed by the Bill of Bights 
on the suspending and dispensing power His position differed 
in- some respects from that of his predecessors and BaccesBors. 
why not ^ho Tudor monarchs, with their packed Farhaments, ran 
IWo^or being asked to assent to legislation of which 

they disapproved, although Elizabeth exercised the right of 
rejecting bills on at least one occasion very freely^* The 
Stuarts, with their exalted ideas of the prerogative, might 
readily assent to legislation from which they held them- 
selves entitled to be set free by the use of the dispensing 
and suspending powers. 

or at the If, on the other hand, the Kmg m modern times dis- 

approved of proposed legislation, he would begm his opposi- 
tion earher. He can inform his ministers that a bill which 
they mtend to propose is distasteful to him, and that be 
cannot entertain it If the mmisters insist upon their 
measure he can dismiss them and employ others, in the 
hope that those others may be supported by Farhament 
He thus appeals from his ministers to Farhament If 
Farhament, m its desire for this particular measure, refuses 
its confidence to the new ministers, and puts them in a 
minonty on divisions upon important questions, the King 
has one more resource. "He can dissolve Farhament and 
appeal to the country. If the constituencies return a new 
Farhament pfedged to the measure of which the Crown 
disapproves, this last resource has failed. It remains for 
the Crown, m the words of liord Macaulay, ‘ to yield, to 
abdicate, or to fight ' 

itB use by William III had neither a packed and submissive Farlia- 
WUL m nor a dispenamg power, nor yet a responsible Mimstry 

He could not through ministers make his wishes felt m the 
inception of a bill, and being bound to observe the laws to 
which he assented, he chose to be oircumspeot m giving lus 
assent. To a nation used to the arbitrary dealmgs of the 
Stuarts, the use of his veto by Wilham was not regarded 
' POrl Hiat. L 905. 
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as a violation of constitutional usage This may account 
for the fact that his refusal to assent to measures so impor- 
tant as the Place Bill and the Bill for Triennial Parliaments^ 
when they first were presented to him, did no more than cause 
disappointment Butin this respect his reign must be regarded 
as a transition period. Anne exercised the veto once, when m 
1707 she refused her assent to the Scotch Mihtia Bill Since 
then the words ‘ le roy s^avisera ’ have never been used 

A bill of a personal nature, such as a divorce bill, receives 
the royal assent m a different form, suggesting its character 
as a private petition, by the words * sort fart comvie tl est 
ddsvrd* 

A claim of right is granted in a form very nearly similar 
to tbis« The Petition of Bight received the assent of Charles I 
m the words ‘ sort Drort fa%i comme %l est disvrd * The 
Petition was a claim of Public Eight, and the answer given 
m these terms constituted the Petition a declaratory Statute. 

A money bill is a grant of supply or an appiopxiation of 
supply granted by the Commone to the Crown, and it 
needs for its efficacy the assent of the Lords and the Crown, 
The form of assent to Buch a bill la Le Hoy remercie ses 
hons Bluets, occejite Zeur MndiioZencc ei oaiisi le vmU ’ 

The process of giving the Eoyal assent by Commission 
may be illustrated by an extract from the Journal of the 
House of Lords for the year 1920.1 

The Lord Chancellor, on the i6th August m that year, 
MniA. * \Okii 

to issue a Commission to several Lords tberem named 
for declaring His Boyal Assent to several Acts agreed 
upon by both Houses of Parhament ' 

The Lords Conmussioners sent to desire the attendance of 
the Commons, and the Commons attended with the forms 
desenbed in a preceding chapter, the Speaker brmgmg with 
him the Appropriation Bill Then the Lord Chancellor said — 
* My Iioids and Gentlemen of the House of Commons, 

His Majesty not thinking fit to be personally present here at 
this time, has been pleased to cause a Commission to be issued 
* ^ loz Lords^ Joam. 407 , 41 a 
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under the Great Seal, and thereby giren Hu Bo/al .Aasent 
to divers Acta which have been agreed upon by both Houses 
of Parhament, the titles whereof are particularly mentioned, 
n-Tid by the said Comnusaion hath commanded us to declare and 
notify His Boyal Assent to the said several Acts in the presence 
of you the Lords and Commons assembled for that purpose 
which Commission you will now hear read ’ 

The Gomimsaion was thereupon read, and the sohedule 
oontaining the titles of the Aots to which assent was to be 
given, and the Lord Chanoellor then spoke again : — 

* In obedience to Hia Majesty’s commands and by virtue of 
the Commissioii which has been now read, we do declare and 
notify to you the Lords BpintusI and Temporal, and Conunons 
in Parhament assembled, that His Majesty hath given His 
Hoyal Assent to the several Acts in the Schedule to the Com- 
mission mentioned and the Clerks are required to pass the 
samp in the usual form and words ’ 

Then the Clerk of the Parliaments, having received the 
Money Bill from the hands of the Speaker, brou^t it 
to the table, where the Clerk of the Crown read the titles 
of that and other Bills to be passed, severally as follows, 

VIZ. - 

'Appropriation Act, ig20 

To this Bill the Boyal Assent was pronounced by the Clerk 
of the Parliaments in these words 

"Le Boy remercie ses bons sujets, accepte leui bene- 
volence, et ainai le veult ’’ 

Then the Clerk of the Ciown at the table read the titles of 
the Bills to be passed severally, as follows 

UaJntenance Orders (Pacilitjes for Bniorcement) Act, 1920 

Duphcands of Peu-duties (Scotland) Act, 1920 
(and a number of others } 

To these Bills the Boyal Assent was pronounced by the Clerk 
of the Parliaments in these words 

” Le Boy le veult.” 

Osborne’s Divorce Act, 1920 
Shekleton’s Divorce Act, 1920 

To these Bilk the Boyal Assent was pronotmced by the Clerk 
of the Parliaments m these words 

" Soit fait comme il est d^sii^^’ ’ 
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On the 23rd of December in the same year the Boyal 
Assent was given to other bills and also, for the first time, 
to an EoolesiastLcal Measure — 

* C3o3£rocatiori3 of the Clergy MeaBure, 19120 

To this Measure the Eoyal Assent was pronounced by the Clerk 
of the Parliaments in these words 

“ Le Roy I0 voult ^ 

In 1876 a question was raised as to the validity of a 
royal assent given by commission while the Queen was on 
the continent. A statute of the 2nd WiUiam and Mary 
had given effioaoy to ' acts of royal power ' done by the 
Kmg during his absence from the realm , and it was not 
considered Tiecessary to create Lords Justices with delegated 
powers or to legislate afresh upon the subject ^ 

Until 1793 an Act of Parliament commonoed its operation 
from the first day of the Session m which it was passed. 
The Statute 33 Geo III, c 13 provided that the date on 
which a Bill received the royal assent should be endorsed 
upon it by the Clerk of the Parhament, and that ‘ such 
endorsement shall be taken to be part of such Act and to 
be the date of its eommencement, where no other com- 
mencement shall be therein provided ’ It is usual now to 
provide in the bill for the date at which it shall come into 
operation, and the date may vary, one part of a bill may 
come mto operation sooner than another, or the commence- 
ment of its operation may bo made to depend upon vanous 
oonditions, such as the action, withm proscribed limits, of 

The area ^o£ Parliamentary sovereignty is co-extenaive 
with the dommions of the Grown, and as regards crime, may 
oover offences committed by British subjects outside the 
King's domimons but an Act of Parliament is presumed to 
extend to the whole of the Umted Kmgdom, and not beyond, 
unless words are expressly used to extend or to lixmt its scope ^ 

^ 102 Lords’ Joiim 598 Ante^ p 319 

■ Ma.y, Pail Practice led la). p 396 

• n'bert, Legaalative Methods and Porms, pp 275-6 It seems donbtful, 
howBYor. if this pjosnmption will Btill hold good in the caflo of on Act 
relating to matten on n hich tho Northern Ireland Fhrliament now has power 
to legislate for its own area The pmumption in such a case would seem 
to he that tho Aot did not apply to Northern Ireland 



CHAPTER Vin 


THE EXEGUTIYB AND LBGIBLATUBB IN OONFLIOT 

The constitution of our Farliament, and its action m 
Legifllation, have now been deeonbed It may be a matter of 
interoBt, though that interest 10 alznoBt entirely historical/ to 
note the direct invasion of the rights of Parliament by the 
Grown m the sixteenth and seventeenth centuries , and 
the mdirect but none the leas potent mfluence brought to 
bear upon the legislature by the executive when the door 
of direct encroachment had been closed by statute 
The Crown^ as bemg at once the executive and a blanch of 
the legislature^ is also that branch of the legislature which 
at one time assumed to itself legislative powers which 
were incompatible with the sovereignty of Parliament, at 
another has endeavoured to obtain by influence those 
powers which statute had taken away 
The Crown has (i) tried to legislate independently of 
Parliament , it has (2) tned to nulhfy legislation effected 
in the entire Parliament by dispensing with the operation 
of statutes m individual cases, or (3) by suspending their 
operation altogether , it has (4) tried to raise money without 
parliamentary grant , it has (5) tned, personally or through 
[its ministers, to influence the legislature by the corruption 
lof members or the corruption of constituencies 

§ 1 Royal Proclamations 

The assumption by the Cfbwn of independent legislative 
powers found some warrant in the identity, in early times, 
of the executive and the legislature, and m the very gradual 
defimtion of the functions of the King in Council and the 
LegwU King m Parliament Legislation by way of Ordinance 
®ontmued for some time after Parliament had acquired 
legislative power, and often with the sanction and approval 
of Parliament We have spoken of the legislative character 
of the ordinance as distinguished from statute, and of the 
jealousy with which this form of legislation came to be 
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regarded Tins quickened as tlie oonfusion between Ihe 
Executive And the Legislature cleared away, and as Parlia- 
ment, and especiallv the Commons, realized the importance 
o{ insisting upon ilie observance of the terms of the Statute 
of Edw'flrd II, wdiereby the consent of prelates, earls, barons, 
and the commonalty of the realm was lequired to matters 
which were to be established * for the estate of the kmg, the 
realiUf and the people 

Legishition bv ordinance, which had been denounced at 
the end of the fourteenth century, disappeared during the 
fifteenth, but revived lu the sixteenth in the form of 
legislation by Boyal Proclamation 

The modern form of Proclamation baa already been set 
forth in an earlier part of this book, but the Proclamations 
of the Tndoi soieioigns were a great deal more than 
minis tenal acts Buinnionmg or proroguing Parliaments, or 
exercising powers conferred upon tho Crown by Statmte. 
They made new laws, new offences, new punishments ; and 
the offences were tried and the punishments indicted by 
the Court of Star ChiUnber, 

Henry VITl, who was skilful m extending the dis- 
cretionary' prerogative by logal means, and in obtaining 
from Parliament an mcieasc of powers which it was the 
duty of Parliaments to control, procured in 1539 the passing 
of the Statute of Proclamations ^ The statute recited the 
inconvenience and risk of waiting for Parliament to deal 
with coses 'which needed pioiiipt action The lows and 
customs of the realm, and tho person and property of the 
individual were proft'ssodly guarded but the Act pro- 
vided that Proclamations mddo by tho King, with the 
adMCe of his honourable council, or of a majority of hiS 
council, * should bo observed and kept as though they were 
made by an Act of Parliament,’ and permitted the enforce- 
ment of these proclamationB by such pains and penalties as 
the King and Council might deem requisite. Uuch an Act 
was, as Dr btubbs describes it, ' a virtual resignation of 
the essential character of Parliament as a legislative body ; 
the legislative x>owei won for the Parliament from the 
^ 31 Hen Vm, 0 8 , 
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King was used to authorize the King to legislate mthont 
a Parhamont ^ ’ 

Piociama l]he Statute of Proolaznations endured bat for a short 
under Ed time , it WAS repealed by i Edward VI, o 12, s, 5, but the 
ward VI praotace oontmued, and though royal proolamations had no 
longer a statutory foroe, they were used to introduce ecole-- 
Biastioal changes and social and economic regulations ; they 
were enforced by penalties of fine, impriBonment, and even 
Mary slave labour on the galleys^ In the reign of Mary the 
validity of such proclamations was called in question, and 
the judges at once assigned to them their true legal chaiactei 
as statements of existing law, and not sources of new law. 

‘ The Kmg, it is said, may make a proolamation quoad 
ierrorem popvh to put them m fear of his displeasure, but 
not to impose any fine, forfeiture or impnsonment , for no 
proclamation can make a new law, but only confirm and 
ratify an ancient one 

Nevertheless the Tudor queens continued to legislate by 
way of proclamation more freely than the kings of the 
fourteenth century had ever ventured to do by ordinance 
Elizabeth Impositions were laid upon imported goods, sumptuary 
rules were made as to the bmlding of houses, and the 
quahty of apparel, trade regulations were enforced by 
punishments in excess of those whioh the common law 
would have inflicted 

Jews I James I followed the same course. In the proclamation by 

which he summoned his first Parliament he tned to limit 
ttie choice oi the electors hy descnhmg the quality oi the 
candidates to be elected, and the discretion and duties 
of the sheriff by a charge thdt writs were not to be sent to 
ancient or depopulated towns. By proclamations also he 
levied impoBitions on merchandise, a matter which will 
recur later. He mterfered in vanoua ways with personal 
hberty and freedom of trade bidding country gentlemen 
to leave London and go and maintain hospitality in their 
own houBes, forbidding the morease of Wldmgs about 

* Stubbs, Const. Hist li (5th ed ) 619 

a Hsllsm, Hist of Euglssd, j jy ■ Ibid i jj/ 

* For BpecuneiiB of suoh procluuatloDB, see Bymer , Old edition, xvii 
^7 t Hague edition, Tol tu, part 4, pp, 16, 143 
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London, and the mabng of starch ont of wheat. Bnt Judicial 
at this pomt Coke was oonflnlted as to the legality of these 
proclamations ; he asked leave of the Council to confer 
with some of his brethren on the Bench, and three judges 
were appomted to assist him The result of their considera- 
tion may be regarded as final . — 

‘ 1 The King by his proclamation cannot create any 
offence which was not one before ; for then he might alter 
the law of the land m a high point , for if he may create 
an offence where none is, upon that ensues fine and im- 
prisonment. 

* 2 * The King hath no prerogative but what the law of 
the land allows him 

‘ 3. But the Kmg, for the prevention of offences, may by 
proclamation admomsh his subjects that they keep the 
laws and do not offend them, upon punishment to be 
inflicted by law the neglect of such proclamation aggra- 
vates the offence 

* 4. If an offence be not punishable m the Star Chamber 
the prohibition of it by proclamation cannot make it so K* 

Here are set forth m a few words some sahent features CouBtitu- 
of our Constitution and this at a time when a clear 
statement of the points at issue between Crown and Parlia- 
ment was greatly needed, and when the first step to bo 
taken towards a settlement of constitutional difficulties was 
that the nature of those difficulties should be understood 

The King’s prerogative is ascertainable by rules of law, 
and IB fimited by i(bose ruibs , fie cannot; mafic new nor 
alter existing laws, nor create new offences, nor constitute 
new courts for the tnal of oflhnces othetwise provided for 
He IS the executive, his busmess is the enforcement of 
existing law If he thinks he can best enforce it by pro- 
olaiming it, he is welcome to do so The judges in award- 
ing sentence upon offenders against the law so proclaimed 
may fairly consider that the warning aggravates the offence. 

If one asks where is the law to be found by which the LmutR- 
King^s prerogative is determinable, the answer is * in statutes, 
m judicial decisions, in the customs of the realm.' It one tm 

* 13 C?a Bep 74 . 7S 
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asks what power m the State can do that which Coke 
Bays the King can not do, the answer is that the Crown in 
Parliament can make, unmake, and alter the law which it 
ifl the duty of the Crown m Council to admmister 
The indefimte junadiction of the Star Chamber was at 
this moment one of the open questions of the Constitution, 
and m this matter Coke goes no further than to say that, 
whatever that jurisdiction may be, it cannot be increased 
by the method of proclamation But m fact, so long as 
the Star Chamber continued to exist it was difficult to 
prevent the enforcement of proclamations by some form 
of penalty. When this jurisdiction had been abolished 
r6 C4r L by the Long Parliament, and there remamed only the 
^ regular tribunals before which it was possible to try 

offenders against the proclamations of the Crown, the d%cta 
of Coke and his brethren came to correspond not merely 
with^the law as it was, but with the law as it was observed, 
and we hear little more of this encroachment of the pre- 
rogative on the nghts of Parliament 
iiiuBtra An episode of the eighteenth century furnishes an ex- 
lo^^d cdlent illustration of the difference between legal and 
proclamations 

tjcms When Lord Chatham ond his colleagues took office jn 
the summer of 1766 the mimsters of the Crown thought 
themselves bound to take measures in view of the great 
scarcity occasioned by a bad harvest By their advice two 
Boyal Proclamations were issued 

Frocl&ma. There were on the statute-book certain laws against 
way of forestallers and regraters, persons who bought up corn and 
admoni kept it back to get a high price, or who earned com from 
one part of the country to another m order to take ad- 
vantage of better pnees where the com was scarcer 
Whatever may have been the eoonomioal ment of these 
laws, the Grown was within its rights m proclaiming them 
and the penalties for the breach of them A proclamation 
of these statutes was just such an admomtion ‘ for the 


prevention of offences’ as came within Coke's description 
of a legal exercise of the prerogative 
But the ministry went further Witheut waiting for 
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the sutnmous of Farluiiuent they advised the King to lay 
an embargo, by proclamation, upon all ships laden with 
wheat or wheat-flour* Such a restraint was contrary to 
the provisions of statutes, which made the export of corn 
free "When Parliament met, the ministers were severely 
attacked for having counselled the Crown to break the 
law, and it is to be noted that they did not for a moment 
attempt to defend the legality of the proclamation They The Forty 
claimed to have acted for the best on an emergency, and 
Lord Camden said that ‘ it was but a forty days* tyranny ' 

After acrimomous debates an Act of Indemmty was passed 
in favour of the ministers who had advised and the officials 
who had carried out the embargo 

The whole proceeding illustrates the difficulty which 
must recur from time to time, and which the Statute of 
Henry VIII proposed to meet In the far greater emergency 
of the late war, the difficulty was met by the Defence pf the The De 
Bealm Act, 1914,^ an Act almost indistinguishable m its 
essential features from the Statute of Froolamations. It Act, 1014- 
declared that ' His Majesty in Council has power durmg the 
continuance of the present War to issue regulations as to 
the powers and duties of the Admiralty and Army Council, 
and of the members of His Majesty’s Forces^ and other 
persons acting in his behalf, for securing the pubho safety 
and the defence of the realm . *, and provided drastic 

penalties for any breach of such regulations Upon this 
foundation there had been erected by the end of the war a 
nwtf admmsstnitrs e silrmnknv, wirrefr 6jtnrfxeu! axrcf cuntfruifcrf 
tho life of the individual citizen to an extent unprecedented 
in our history The regulations and orders by which this 
was effected opened with an exordium smgularly lemimseent 
of Henry VIII’s Statute,® and ranged over a multitude of 
subjects, the connexion of which with the public safety and 

^ 4 & 5 Geo 5, c 29, moro commonly known by an irrevenmt nickname 
denved from the initial letteie of its title 

* * The ordinaiy avocations of life and the enjoyment of property will 
be mierfered with as little as may be permitted by the exigenciea of the 
meaauies required to bo taken for aocurmg the public aaloty and the deiisiico 
of the Realm, and ordinary civil offences will be dealt with by tho mvil 
tnbunala m tho ordinary couise of law * (Regalatton I ) 
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the defence of the realm was not always very apparent, — 
from powers of mtemment without tnal, of seizing land, 
buildmgB, or other property, of requisitionmg all supplies of 
foodstuffs m the Kingdom, to tlm prohibition of the un 
authorized use for personal adornment of war decorations 
and of the blowing of oab whistles at mght in the streets of 
the metropolis It is probable that many of these regulations 
might have been held to be beyond the powers conferred by 
the Act, but the nation showed itself unwillmg during the 
onsis to fetter the discretion of the executive, and acquiesced 
(thou^, it must be admitted, with growing imtation) in 
much which in ordinary times it would and could have suc- 
cessfully challenged in the Courts.^ 

Practical Ordinanly the law is sufficient for all oircumstanees that 
dimcultios , . t 1 j i.1- 

oftheaub-^^y 6rise, but oocasions are bound to arise when the 
3 ^* executive must have wider powers or else act in breach of the 
law The Statute of Henry VIII and the Defence of the Bealm 
Act, 1914, solved the difficulty by givmg to the Crown 
m Council (m the latter case for a temporary purpose 
only) a discretionary legislative power The emergency of 
1914 no doubt justified and even oompelled a procedure of 
this kmd, but m normal times it is safer to allow the execu- 
tive to act at its peril on the chance of an mdemmty,^ and 
though tiimd ministers may shrink from nsk and responsi- 
bihty when action is required, we must choose between 
inaction which may be a source of danger, and the greater 
danger of placing the Crown and its mmisteriB above the law 
of the land 

§ 2 (a) The Ihspenstng Power 

UacBoffhe The claim of the Crown to mdependent legislative power 

(liBpcnBing j 1 1 1 ^ 

power was never admitted, and, when called m question, was 

uniformly declared illegal, but the power to dispense with 

the operation of statutes seems, within certam hmits, to 

^ The question of the Yslidity of the Regulations and of orden mode under 
them neyorthelaas came before the Courto from tune to time, and m more 
than one instance they were hold to ho ultra vtres see e. g Chester v 
Batemn [1920] i K. B 829 

* It was considered advisable to poHs an Act for thia pui^ose after the war, 
notwithatandmg the extraordinary powers that had been conforred on the 
Executive Indemnity Act, 1920 [to Aii Geo 5, c. 48) *** 
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have beeu acknowledged It may have been of practical 
ntilityi for^ as Hallam says ' the language of ancient 
statutes was usually brief and careless, with few of those 
attempts to regulate prospective contingencies, which, even 
with our pretended modern caution, are often so imperfect , 
and as the sessions were never regular, sometimes interrupted 
for several years, there was a kind of neoessity, or great 
convenience, m deviating occaBionally from the ngour of 
a general prohibition ' But he adds that more often some 
motive of interest or partiality determined the action 
of the Grown , and there seems no doubt that, m the 
mediaeval constitution, pardons or dispensations from the 
observance of statutes were granted m oases which did not 
demand a remedy for nioonvenience or hardship 

In 1347 the Commons petitioned agamst the grant of 
charters of pardon in great numbers of cases of murder, 
robbery, rape, and other felomes ^ , the Kmg promiEied to 
use this prerogative henceforth for the honour and profit 
of the people, and to consider in Council the oases m which 
pardons had already been granted In 1351 a hke remon- 
strance was required It is plain that pardon was given 
not after conviction but before mdiotment, and the prayer 
of the remonstrants was that common malefactors &nd 
murderers should be brought withm the law for the 
qmet of the commonalty and the maintenance of the 
peace 

Forhameut endeavoured by an Act 13 Bio II, stat. 2, c i 
to restrain these grants by enacting that they should not bo 
vahd unless they specified the name of the offender and 
the precise character of the* offence The Courts of law 
also laid down rules limiting the dispensing power They 
held that the King could not dispense with mala m se, 
which were said to be violations of common law , nor -with 
statutes passed to prohibit Tnala in se, or in other words, to 
put common law into the form of a statute , nor with the 
rights of mdividuals or corporations But the power was 
very hard to define, and the difficulty may perhaps be 

* Hallam, His^ of Ei^Iand, iii 6o * Rot Par ii T72 

'■ Rot Fkr li 229 
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best illustrated by t'wo cases, both decided near the end of 
the seventeenth oentury 

The ease of Thomas v. SorreW^ was an action brought for 
penalties for selling wines by retail contrary to the Statute 
12 Car II, 0 23 

An Act of the reign of Edward VI had forbidden the 
sale of wine by retail save with hoenoes granted m certain 
forms by certain authorities James 1 incorporated the 
Vintner’s Company and ga\e them the nght to sell wine 
by retail or m gross in and within three nules of the City 
of London, and in other places, non obstante the Statute of 
Edward VI 

The Statute of Charles II, which imposed fresh penalties 
on the sale of wine by retail, saved the rights of the Vmtners* 
Company, of whom the defendant Sorrell was one. 

The questions for the Court were, whether the patent of 
James I was void m its creation if not, whether it expired 
when that king died , if not, whether the saving clause of 
12 Charles II, o, 25 saved it from the operation of that 
statute - and the Court had no difficulty in deciding that 
the patent had not expired and that the saving clause 
gave it a statutory sanction if the original dispensation 
was valid 

To the oonsideration of this point Vaughan C J de^ oted 
much learning and ingenuity. Ho distmguishes a Dts- 
pensaium, or Licence (two terms which he seems to regard 
as convertible), as meamng the permission to do or to 
abstain bom doing, vducb legalizes wbat it would otherwise 
be unlawful to do or leave undone, from a Pardon which 
frees, after conviction, from the penalties of wrongdoing 
He rejects the distinction between fnala prohibita and 
mala m ae as confusing, and nghtly so, for no act is legally 
malum unless forbidden by law. He demes the power of 
the Crown to dispense with any general penal law, and he 
endeavours to define the dispensing power by limiting it 
to cases of mdividual breaches of penal statutes where no 
pnvate nght is infnnged, and where the breach is not 
continuous The forfeiture m the case before the court 


» V&Dghan, 330 
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was a part of the King's inh6ntanoe« No private right was 
therefore affect od by the dispensation granted, nor was it 
oonlrary to the intention of the Act of Edward VI, which 
was not that no wine should be sold, but ‘ only that every 
man should not sell wme that would, as they might when 
the Act was made ’ So * the Kmg could not better answer 
the end of the Act, than to restrain the sellers to freemen 
of London ^ ’ 

The judgement of Vaughan 0 . J seems in substance to 
amount to this, that the King might dispense with an 
individual breach of a penal statute by which no man was 
injured, or with the continuous breach of a penal statute 
enacted foi his exclusive benefit. We get all the learning 
of the time on the subject of the dispensing power, and are 
left with the impression that it uas impossible to state the 
law m a clear and satisfactory form. 

A more serious issue was raised by the case of Goddeii v 
Hales®, where the King granted a dispensation for a con- 
tmuouB breach of a general penal statute passed m the 
interest of the Church of England 

The cause of action was debt for £500 The defendant. Abuse of 
holding a military oftioe under the Kmg, bad neglected to 
take the oatlis of supremacy and allegiance and to receive 
the saci ament according to the rites of the Church of 
England as required by 25 Car II, c 2 For this he was 
indicted at the Rochester assizes m March 1686 and con- 
victed, and the jjlamtiff became entitled to the forfeit 
of £500 as by the statute was provided Sir E Halos set 
up in defence letters patent under the Great Seal, received 
from tho Kmg before the dafe of the indictment, and dis- 
charging him from satisfying all or any of the tests pre- 
Bcnbod by 25 Car. II. c. 2. 

The case was tried in the Court of King’s Bench, but the 
opimons of all the judges were taken, and eleven out of 
twelve pronounced m favour of the King’s n^t to dispense 
with the Act of Charles II They did not trouble them- 
selves with the mce distinctions discussed by Vaughan, but 
said boldly that the laws were the Kmg's laws, that he 

^ Vai^haQ, 355 • a Shower. 475 
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might dispense Mnih. them as he saw &t, that he need 
rondor no aecount for so doing, and that no Act of Farha** 
ment could take away that power 
Whatever may be the techmoal difficulty of defirung the 
King's dispensing power, there is none in distingnishing 
such oases as Thomas i^^orrell and Goddm y Hales. 
In the one the King m the interest of trade granted a dis* 
ponsation from penalties piovidsd for his benefit , m the 
other the Kmg in the mterests of a rehgion which was not 
that of the nation set aside penal laws which had been passed 
lor the secunty of the national rehgion 

There was no doubt that the King intended to put 
himself above the law, and, apart from all legal interpreta* 
tions of the dispensing power> to set aside statutes as 
he pleased He had announced to Parliament at the 
beginnmg of the session of 1685 that he proposed to employ 
certam persons not quahfied by law to hold comimBSionB in 
the army. The Commons had remonstrated, and had 
offered to introduce Acts of Indemnity for the benefit of such 
persons as the King might wish to employ and \\ho fell under 
the disabilities created by 25 Car* II, c 2, but they urged that 
‘ the continuance of them m their employments may be 
taken to be a dispensing of that law without Act of Parha- 
ment, the consequence of which is of the greatest concern to 
the nghts of all your Majesty’s dutiful and loyal subjects, and 
to all the laws made for the security of their religion.’ 

The Kmg replied with a rebuke to the Commons for 
their lack of confidence m him The law was not clear, 
but it was evidently necessary to make it clear, and to 
limit the powers claimed by thS King 
80 thought the Parliament which passed the Bill of 
Bi^ts, for the dispensing power is therein dealt with 
m such a way as to preclude its further exercise. 

It is declared and enacted : 

(1) That the pretended power of dispensing with laws, 
or the execution of laws by regal authority, as it hath been 
assumed and exercised of late iS illegal 

(2) In 8 12, that from and after this present session of 
Parliament, no dispensation by non obstante of or to any 
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statute, or any part thereof, shall be allowed, but that the 
same shall be held void and of no effect, except a dispensa- 
tion be allowed of m such a statute, and except in such 
oases as shall be specially provided for by one or more 
bill or bills to be passed during this present session of 
Parliament K 

From these clauses of the BiU of Bights one may deduce 
the following propositions — 

That the dispensations granted by James II were illegal 

That there were dispensations of older date which the 
Bill of Bights was not intended to mvahdate 

That from the date of the passing of the Bill of Bights 
no dispensation of any {Statute or part of a Statute was to 
be valid unless Parliament made provision for the same m 
the terms of the Statute 

The words non ohstanie were merely the techmoal terms 
m which the Crown was m the habit of dispensmg twith 
statutes, and are equivalent to the -words ' any article or 
clause m such or such a statute to the contrary notwith- 
standing * . and the * bill or bills to be passed ' were never 
brought forward 

We may therefore say that any exercise of the dispensing 
power subsequent to the Bill of Bights must take place by 
authority of Parliament not by the prerogative of the 
Crown, and that -we must go back to some considerable 
time before x688 to find cases of dispensations which would 
be held to be lawful 

The Case of Eton College^ (1815) furmshes an instance 
of such a dispensation The Statutes of that College for- 
bade the Fellows to hold any spiritual preferment in 
conjunction with a Fello-wship m the College Queen 
Elizabeth gave permission to the Fcllo-ws to hold benefices 
of a certain value without thereby forfeiting their Fellow- 

^ This claueo was not in the ongmal Declaration of Right, bnt was 
inBerted ^hen the Bill of Rights came to be re enacted by Parliament, 
Deoember z6, 1689 

* The icgulationa made under the Defence of the Realm Act, 1914, afford 
many examples of the cxorciso of such a power 

■ The cose is reported by Mr Wilhams (1816) The substance of it 
may be foiind in Brdom, Coiuiituitonal Lauf, note to Seven Buhqps' 
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flhipSf ‘ any article or olanse in tbe Statutes oi oiu* said 
CoQegc to the contrary notwithstanding/ It was argued 
that such a dispensation was saved by the words * as it 
hath been assumed and exercised of late/ and that the Bill 
of Bights did not affect an assumption or exercise of the 
diflpensiiig power which had taken place loo years before 
The Fellows were allowed to take the beueht of the di^- 
pensation of the Visitor of the College acting on the advice 
of bis assesBorSf Bir W. Grant and Sir W. Scott 

§ 2 (6) r/ie Su^'penditig PQvoer 

The Btnarts claimed to use the dispensing power on 
other grounds than precedent or convenience Tliey 
olaiined it because they held that the King was the source 
from which law emanated and possessed a discretionary 
prerogative which enabled him, whensoever he thought 
the ipterests of the kingdom demanded it, to vary or set 
aside the law of the land On this ground bad been based 
the decision of the Court m Godden v. Hales In the year 
1687 II determined to act up to the estimate formed 

by the judges of his prerogative, to free himself from the 
necessity of grantmg dispensations in mduidual cases, and 
to suspend all the penal laws relating to religion 

‘ We do declare,’ runs the celebrated Declaration of Indul- 
gence, ‘ that it IB our royal will and pleasure, that from hence- 
forth the execution of all and all manner of penal laws in 
matters eoclesiastical, for not coming to church or for not 
receiving the sacrament, or for any other nonconformity to the 
religion established, or for or by the reason of the exercise of 
religion in any manner whatsoever, he immediately suspended, 
and the further execution of the said penal laws, and every of 
them IS hereby suspended ’ 

The declaration goes on to say that ‘ the oaths of supremacy 
and allegiance and also the several tests and declarations 
mentioned in the Acts of Parliament made m the twenty-fifth 
and thirtieth years of the reign of out late royal brother King 
Charles II shall uot at any time hereafter be requited to be taken 
declared or subscribed by any person or persons whatsoeyei 
who IS or shall be employ^ in any office or place of trust either 
civil or military under 12s or in our goyernzuent/ ^ 
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The validity of the claim thus asserted oaiiie in a some- The 
what circuitous way before the law courts m the Seven 
Bishops' case bix Bishops together with the Archbishop Bishopa. 
of Canterbury petitioned the King that he would not uisist 
on the reading of this deckration hr them and its diB- 
tnbntion throughout their dioceses as had been ordered by 
the King m Council For this they were tried m the Court 
of King^s Bench ae for a seditious libel, and the defence 
set up came to this — that the declaration oi tho King's 
intention to suspend the penal statutes respecting religion 
amounted to an expression of mtontion to break the law, 
and that loyal subjects might decently, and without seditious 
purpose, petition against the requirement that they should 
publish an illegal declaration 

Their petition alleged nothmg that was false , it w'as not 
proffered with malice . if the King s action was illegal or 
doubtful in respect of legality the petition was not sedittous. 

The chief justice, therefore, and the three judges in- 
structed the jury that the only question before thorn was 
whether the legality of the declaration was so sure that 
to petition agamst it was seditious On tins point the judges 
were divided , two addressed themselves to the interpreta- 
tion of the law, two to the furtherance of the King's wishes. 

Of the former Powell J puts the matter in the clearest 
light — 

* If there be no such dispensing power m the King/ he says, 

* then that can be no libel which they presented to tho King, 
which says that the declaration, being founded upon such 
a pretended power, is illegal Now this is a dispensation with 
a witness It amounts to an abrbgation and utter repeal of all 
the laws , for 1 can see no difference nor know any, in law, 
between the King’s power to dispense with laws ecclesiastical, 
and hiB power to dispense with any other laws whatsoever 
If this be once allowed of, there will need no Faihamcnt All 
the legislature will be in the King, which is a thing worth 
considering, and 1 leave the issue to God and your consciences ^ ’ 

It might be said that there were ocdosiotis when the 
dispensing power could be exercised with salutary effect , 

^ i2St Tr 183 


2842 
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but the Bugpending power as olaimed and used by James II 
was lULunsistent with the very existence of a Farhament, 
aa a legislature. The Lords and Oommona might meet to 
vote supplies, to state grievances, to criticise the imnisterB 
of the Crown, but it would be idle for them to make laws 
which the Kmg could at any moment set aside The Bill 
of Bights accordingly made short work of the suspendmg 
power, enacting — 

^That the pretended power of Buspendmg of laws or the 
exeoutnon of laws, by regal authority, without consent of 
Parhament, is illegal 


§ 8 TaxaUon 

The olaim of the Crown to levy taxes without consent of 
Parliament is very closely associated with the claim to 
legislate mdependently of Parliament For it was only by 
keeping a firm hold upon the sources of supply that the 
Commons were able to control legislation 

It IS not proposed here to give an account of the Boiixcei> 
of royal revenue, but of the respective claims of Crown 
and Parliament to demand the money of the people for the 
needs of government The story of the controversy is so 
well told in the two great seventeenth-century eases that 
It 18 not necessary to do more than sketch the character of 
the dispute and then leave Bates' case and the case of Ship- 
money to give the history of the matter as they do nearly to 
its end 

The King m the fourteenth century had certam sources 
of income, feudal dues, crown lands, fees, fines and the 
like , and the contention of the Parhament s of those days 
was that the Kmg should ' live of his own ’ This meant 
that the Kmg had cm income sufficient for the busmess of 
government, and should ask for no more But it was not 
really desirable that the King should live of bis own. If 
he had done so he would have been too great for the 
liberties of the country or too small lor its security be 
would have been so nch as to make him mdependent of 

* WilL A Mary, Sees. 2, c, 2 
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Parliaments or so poor as to become contemptible among 
bis rivals abroad and his vassals at home. We might 
never have kno'wn parliamentary government, because the 
King would never have had cause to ask his people for 
money, or we might never have become a united kmgdom, 
because the monarchy would have collapsed among the 
rival magnates or have fallen a prey to a foreign mvader. 

The difficulty never arose, because, m the words of 
Dr. Stubbs, ‘ no king of the race of Plantagenet ever 
attempted to make bis expenditure tally with his ordinary 
mcome/ It would have been unfortunate either for our 
hbertiea, or for our independence and cohesion as a nation, 
if the kings of that race had been able or bad tried to do so 
When the King wanted money in excess of the ordinary 
revenue he could obtam it either by direct taxation levied 
on the estimated value oi land and chattels, or by indirect 
taxation m the form of impositions upon exports* and 
imports Of these the first had been kept within the 
control of the national assembly or of Parliament by 
vanous enactments, from Magna Chaita onwards, dealing 
with the different forma — scutages, aids, tasks and prises — 
which taxation of this kind assumed It was not so easy 
to mamtam Parhamentary control over impoBitions on 
exports and imports. The King claimed a prerogative to 
regulate trade, to define the privileges of ahen merchants, 
to make agreements, apart from Parliament, with the 
merchants as a sub-estate or class 
Aftei 2 $ kyng struggle the Commons m 1340^ ohtamod 
the passing of a statute, not wholly satisfactory in its 
terms, Iinuting the King to a Ixed charge on wool, and on 
other things to the ancient customs, unless Parliament 
granted more. In 1371® they earned a statute which 
dosed the controversy as to wool, and from 1373* they 
regularly granted customs on wine and merchandise for 
a term of years or for the life of the King, under the name 
of tonnage and poundage 

The claim of the Grown to levy impositions m addition 

^ 14 £d HI^Bt 2, c 4. * 45 Ed* in, Ci 4. 

* Stubbs, OoiiBt« Hist iL ( 5 th ed ) 557 . 
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to the GUBtomfl thus granted was not raised for nearly two 
hundred years But in 1557 Mary laid a duty on oloths 
exported and another on Prench wines imported Ehzabeth 
laid a duty on sweet wines^ and these continued to be 
raised throughout her reign 

Indited Taxation The Case of Impositions. 

James determined to denye a substantial revenue from 
impositions of this nature. He began by the publication 
of letters patent increasing the duty on tobacco from 2d 
to 6s. lod, a poundt and on currants from 2 S 6d to ys. 6d. 
Bates, a Turkey merchant, refused to pay the additional 
impost, and the Attorney-General took proceedings against 
him m the Court of Exchequer Bates set up the statute 
granting 2s. td.^ and averred that he had paid all that the 
law required him to pay. Judgement was given against 
him mainly on the ground that trade was matter of general 
pohoy falling withm the discretion of the King The 
King’s power was said by the Court to be double, ordmary 
and absolute The ordinary power seems in the view of the 
Court to have been concerned with administration of 
known existmg law , the larger and more mdefimte pow’er 
related to the determination of policy, and could not be 
limited by statute or common law. The right to control 
trade was put on a level with the right to protect merchants 
from foreign oppression and to declare war if such oppres- 
sion should contmue 

No one at the time seems to have regarded the decision 
as erroneous or corrupt but it enabled the King to raise 
the duties upon all kinds of merchandise. Bates’ case was 
decided in x6o6 , a great increase on duties was made by 
a book of rates published in 1608, but it was not until 
1610 that the Commons took up the matter, and we get 
the learned argument of Mr. Hakewill in support of a 
remonstrance against impositions to be presented by the 
House to the Kin^ ^ The argument falls mto three diyisions , 
the first IS directed to showmg that by the analogies of the 
Common Law the Crown did not possess the right which 
* For HokowiU’s aigument, bee State Tnabi, tdL u, p. 40/ 
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it olaimed ^ tbe second Bho\\a that the claim has been 
resisted whenever made , the third enumerates the statutes 
which preclude the Crown from levying impositions In 
conclusion he deals with the reasons assigned by the Courl 
of Exchequer senahm 

The argument drawn from the Common Law is twofold. 
It IS laid down as a general proposition that the cuatoinSj 
so far as they are not settled by statute, are a part of the 
common-law rights of the King, and that these are all 
either certain in amount or reducible to certainty, w^hereas 
the claim now sot up is a claim to levy arbitrarily such 
sums as it may be the pleasure of the King to demand 

Then it was alleged that for e\ ery source of royal expense 
there is a corresponding source of supply for the administra- 
tion of justice, the fines and foes of the Courts , for seourity 
of trade, the statutory duties , for offensiv e or defensive w ar, 
the obligations of m^tary 6er\iGe If these did not sufiice, 
the King could ask Parliament for more 

The lustonoal argument which forms the second part of 
HakewiU’s speech is not qmte satisfactory He states that 
from the Conquest to the reign of Mary not six cases 
could be found of impositions levied as James proposed to 
levy them He defines impositions of this sort as * on 
increase of custom at the lOng's pleasure, commanded by 
him to be taken, the passage being free and open to all men/ 
and he distinguishes such impositions from other modes 
of raising money from merchants to which kings had resorted 
from tune to time K He is successful m showing that the 
cases he cites had never passed without remonstrance by 
the Commons, and that from'^ho death of Edward HI to 

* Of these modes of raising money dtspenintioms to expoit goods of which 
the export was forbidden by Statute were regarded with lealonsy by the 
Commons, and efforts were made to prevent such diepensations by 27 Ed III, 
st 2, c 7 and 36 £fd III, c 1 1 Of ttnpo^iUons hy Ordinance, HaLewiU gives 
but one instance, and then the Ordinance was revoked as soon as made 
The forced loana were lawful if ‘ bmiafide borrowed and tiuly intended to 
be repaid* The negotialione With the merchant elate wore resisted and 
Anally stopped by the Commons , see Rot Farl ii* 220, 25 Ed HL The 
Coxnmons petition against a grant made by the merchants, on the ground 
that the people will ultimately pay the sum granted in the increased pnees 
which the merchants will bo compelled to charge 
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the acceBflion of Mary no such duties liad beon imposed 
His statements as to the impositions levied by Mary and 
Elizabeth, are not perfectly clear, nor does he tell the whole 
story It IS cortam that both these queens imposed duties, 
that throughout their reigns duties were paid on exported 
cloth and imported wme, and that no question was raised in 
Parhament conoemmg them ^ 

Aigiimcnt The third chapter of the argument consists m a recital 
Btetuto statutes which Hakewill held to be conclusive agamst 

the claim of the Crown, and here agam it is hard to admit 
that they meet the case. The statutes cited are not later 
than 14 Edward III, and every one of them is open to* the 
construction that it deals with taxation of a different 
charaoter, or with specific and not with general imports on 
merchandise HakewiU’s common law argument rests on 
analogy not on authority , his argument from statute is 
moonclusive, and his histoncal argument breaks down 
And yet, though the decision of the judges was difficult to 
contest, it IS impossible not to feel that the ngbt of the 
matter was with Hakewill 

Dimcul The whole of the discussion is a good illustration of thi^ 
^®y"fJJ®form which constitutional difficulties took in the time of 
atRumont the Htuarts Neither precedent nor statute was conclusn e , 
each disputant thought he had the law on his side, and each 
had m fact an arguable oase , for statutes and precedents 
were applied to circumstances which they were never 
designed to meet Difficulties had ansen between the 
Plant agenet kmgs and the Commons as to the nght of tho 
Kmg to tax and levy impositions , these had been met 
from time to time m differeilt ways Sometimes tho Kmg 
conceded the point immediately at issue , sometimes a com- 
promise was effected ; sometimes a statute provided for the 
oircumstaiLoeB of the case When similar difficulties arose 
two hundred and fifty years later, both parties appealed to 
ancient precedents and statutes which were not only difficult 
of application m themselves, but winch had been overgrown 
by the practice of iihe Tudor queens We, who look at the 
question from further off, can see that the statutes and 

t Hallam, Hiatpry, 1 317 
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precedents of the fourteenth century, if they meant any- 
thing, meant that the King should not raise money without 
consent of Parhament, that the door had been closed to 
direct taxation and the imposition of export duties, and that 
the express Farhamentary grants of tunuago and poundage, 
for a term of years or for life, showed the mtention of the 
Commons and of the Crown, until Marv’s time, to treat 
import duties as being m no way different from other modes 
of raismg money. The decision m Bates’ cjase violated the 
spirit of the constitution rather than the letter of the law, 

HakewiU's argument led to a remonstrance by the Com- Impoai- 
mons, and this to a reduction of impositions for a while, but till 164a 
the Crown contmued to use them as a source of revenue 
They were not touched by the Petition of Bight, winch 
spoke only of ‘ gift, loan, bene^ oleiice, or other suohhke 
charge,’ but they wero dealt with by the Long Parhament 

In the Act of 1640, wdiich granted the King tummge and 
poundage for that year, punishments were provided for any 
officer who should levy such customs without Parhamentary 
grant, and it was further ‘ declared and enacted that it is 
and hath been the ancient right of the subjects of this realm 
that no subsidy, custom, impost, or other charge whatsoever 
ou^t OT may be laid or imposed upon any merchandise 
exported or imported by subjects, demzens, or aliens, with- 
out common consent in Parliament ^ ’ 

Ihrect Taxation The Case of Shipmomj 

The form which this mode of taxation took was a wiit The case 
under the Great Seal addressed to the Shenff of each 
county, demanding for the Sing's service a ship or ships 
of a specified tonnage to bo sent — ^fitted, manned, and 
victualled — to Portsmouth on a certain day The cost 
was to be assessed for the county and some of its boroughs 
by the shenff , foi other boroughs by the mayor or baihff 
Hampden’s share of the contnbution demanded from the 
county of Bucks was £i He refused to pay it, and was 

* 16 Car Ip c 8, B I 

* The first writ of Shipmone\ (1634) ^vaB addreased to mantime towns, 
tlie BOcoad (163$) and tho third (1^36) were Bent to the whole kingdom. 
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snmmoDed to show oanse in the Court of Exchequer in 
Tmiity Term of llio i^lh Oharlefl I ^ 

The counsel for Hampden followed the same Ime of argu- 
ment as was adopted in the Parliamentary discussion on the 
case of Impositions. 

Argument The provision made by the law for the defence of the 
inSn Uw* s®® 'was th® grant to the King of tunnage and 

’poundage, and the service of the Cinque Forts To this 
provision the ngbt assumed by the Crown of levying imposi- 
tions had added considerably. If more was wanted Farha- 
mentary supply was the only legal source 
from hiB- Precedents were producible on both sideb , of cases where 
* the King had raised money or troops on an emergency, and 
of cases where he had borrowed or begged money for a 
special purpose, or had deferred the raismg of money till 
a Parliament could meet. Statutes were conclusive m this 
from case agamst the claim of the Crown, from Magna Charta to 
Htatuto Petition of Bight In fact it was unnecessary to go 

beyond the Petition of Eight passed mne years before, 
wberom, recitmg Magna Charta and the Statute de Tallagio 
non Conoedendo, it was prayed by the Houses and granted 
by the King that * no man hereafter be compelled to make 
or yield any gift, loan, benevolence, tax or such bke charge, 
without common consent by Act of Parliament * ’ 

Adnij0 St. John, one of Hampden’s counsel, made m his argument 
Bion of gome bold admissions he declined to draw any distinction 
power of between inland and maritime counties m respect of their 
Iiabihty for coast defence He further admitted that the 
King was entrusted with the defence of the country, and 
was judge of the best meafis for seeurmg that defence 
He concedes to the Crown * that as the care and provision 
of the law of England extends m the first place to foreign 
defence ; and secondly, lays the burden upon all , and for 
aught I have to say against it, it maketh the quantity of 
each man's estate the rule whereby this burden la to he 
equally proportioned upon each person . so hkewise hath 
it, m the third place, made bis Majesty sole judge of dangers 
from foreigners and when and how the same are to be 
* 3 Stat43 Trials, S35 *3 Car 1, a. 10 
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prevented , and to come nearer, hath given him power by 
wnt imdor the Great Seal of England, to oommand Ihe 
inhabitants of each county to provide shipping for the 
defence of the kingdom, and may by law compel the domg 
thereof ' 

This was to admit a great deal But St John goes on 
to show that while the King was judge of the pohcy to be 
pursued m meetmg dangers, Farhament was the proper 
instrument by which supplies were to be obtained The 
only ground for dispensing with a Farhamentary grant 
and resorting to arbitrary taxation would be the imminence 
of danger, and Hampden's counsel had no difficulty m 
showing not only that no danger was immment, but that 
no such imminent danger was alleged in the wnt* 

The judges, by a majority of seven to five, decided in 
favour of the Crown, some, as Finch and Weston, on the 
ground that the Kmg wds constrained oi might be con- 
stramed by the necessities of the defence of the kmgdom 
to raise money without waitmg for a Parliament , others, 
alleging the superiority of the Kmg to the law The opinion 
of these last may be taken in the words of Berkeley, * the 
law IS of itself an old and trusty servant of the King’s 
it IB his instrument or means which he useth to govern his 
people by I never read nor heard that Lez was Bex, but 
it IB common and most true that Rex is LeXy for he is Lex 
loqums, a hving, a speaking, an acting law ^ ’ 

In this matter of taxation, as fifty years afteiw^ards m 
the case of tho dispensing pov\er, judges were fotmd to 
mamtam that for taking the subject’s money Acts of Parlia- 
ment were unnecessary, as later that for imposing general 
rules of conduct, Acts of Parliament were precarious , for 
the Kmg, the source of all law, might if he chose do without 
them or set them aside 

The Long Parliament, by Statute i6 Car I, c* 14, declared 
the judgement m the case of shipiuoney to be contrary to 
law, and enacted the obsorvanoe of the provisions of the 
Petition of Eight, and tho Bill of Eights^enacts — 

‘ That the Ic'vymg money for ox to tho use of the Crown 

j * 

^ State Tuals, ui logS 
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by pretence of prerogative, without grant of Parliament, for 
longer tune or ip other manner than the tiame ifl or shall be 
granted, is illegal ^ ’ 

Parliament, which is onmipotent, may, if it so chooses, 
delegate to the executive any of its powers, but the Courts 
in construing a statute will not admit an mterpretation 
which would derogate from the Bill of Bights, unless the 
mtention to do bo ib expressed m the clearest possible words 

en the extraordinary powers conferred on the executive 
by the Defence of the Eealm Act, 1914, were held to be 
insufficient for this purpose ^ * It is true,* said the Court 
of Appeal, ' that the fear in 1689 was that the King by his 
prerogative would claim money , but excessive claims by 
the executive government without grant of Parliament are 
at the present time quite as dangerous and reqmre as careful 
consideration and restriction from courts of justice 

VuYveijance The Case of ReguisUion, 

Analogous to the claim to impose taxation, direct or 
anOT indirect, was the right of purveyance According to Black- 
stone ‘ the profitable prerogative of purveyance and pre- 
emption was a right enjoyed by the Crown of buying up 
provisions and other necessanes by the mtervention of tho 
King’s puneyoiB for the use of the royal houBchold at an 
appraised valuation in preferenco to all others, and even 
without consent of the owner , and also of forcibly impress- 
ing the carriages and horses of the subject to do the Kmg*s 
business on the public roads m the conveyance of limber, 
baggage and the like, however mconvement to the propnetoi , 
upon paying him a settled price * Of the same kind was the 
right claimed by the Crown to enter upon tho lands of a 
subject and dig for saltpetre wherewith to make gunpowder, 
a nght recognized by the judges m the Case of Saltpetre ® 

‘ I WilL U^y, at 2, c 2 

* AU ~Gtn V WilU UmtUd DatrieB, 37 T L R 884 Th© Food Controlfcr 
m thia case had demanded a Bum oi money as the condition, of the grant of 
ft licence for tho sale of inilk m pnrsuanco of a scheme, mtntonous in itself, 
for cqualuiTig tho die tnhu turn, of milk through the country during the “War 

* 7 bfdL, per IJcrutton, L. J at p. 836 . 

4 Coipm 1 287 • 2 Co, Rep 12 



I 31 


TAXATION 


303 


The nght of purveyance was a fertile Bouroe of dispute 
between Crown and Commons, and was finally abolished by 
statute in 1660 ^ But, as Blackstone’s account shows, the 
obhgation to pay for goods purveyed had been generally 
recognized and it was not until the twentieth century that 
a prerogative right was boldly asserted to seize and occupy Au Gen 
the lands of a subject if required for the defence of the realm 
without any obhgation to pay compensation to the owner, 
save as an act of grace The House of Lords rejected this 
olaizn of the Cro^vn ® Even if a prerogative nght of so 
extended a nature had c^ver existed (and an examination of 
the records appeared to be conclusive agamst it), a senes 
of statutes ^ had pro^ ided znaohinezy whereby the Crown 
was enabled to take possession of such lands as might be 
necessary for the purpose of national defence — ^if need be, 
by compulsion, but always on payment of compensation. 

Hus being so — ' 

* The constitutional principle is that when the power of the 

executive to interfere with the property or hberty of subjects has 
been placed under Parliamentary control and directly regulated 
by statute, the executive no longer derives its authonty from the 
royal prerogative of the Crown, but from PaTliament, and that 
m exeiciBing such authority the executive is bound to observe 
the restrictions which Parliament has imposed m favour of the 
subject It would be an untenable proposition to suggest 

that courts of law could disregard the protective restnctions 
imposed by statute law where they are applicable In this 
zfBspsct the ef Perhemeitt is sspreine ® ^ 

Prerogative powers once curtailed by a statute (and the 
Crown IB an assenting party “'to e\0ry statute) can never 
thereafter be exercised save within the hunts which the 
statute itself prescribes ^ 

^ 12 C^r 2, c 24, B II » Stubbs, Const Hist 11 ( 3 rded ) 564 

* Au ~Gen^ v De Keyser'a Hotel [1920} A C 508 An account of tins case, 
fully documented and with an historical introduction m which all tho 
authoritiea aro reviewed, la given m Mr Losho Boott’s book, Tho Case of 
Requisition Mr Scott was one of tho counsel for the BupplinntB 

* Befenoe Act, 1S42 (5 & 6 Vict c 94) and subsequent Acts. 

* Per Lord Farmoor in AU -Ocn v T>e Keyser^a Hotel, supra, at pp 57^1-6 

* See The Case o^Requisition. ch v , and for a discuBBion of othor oasos 
in which the i^ht to requisition has been asserted by the Crown or conferred 
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It IS noticeable that throughout the controversies between 
Crown and Farhament m the seventeenth century the same 
difficulty recurs and presents itself under different aspects, 
to such of the parties as were not wholly engrossed in the 
technicalities of the discussion 

There must be some person or body m the State capable 
of acting promptly in cases of emergency^ A Parliament 
if not Bitting has to be called, and is at best an unwieldy 
body for the purpose of deahng with present and pressing 
difficulties* 

In the seventeenth century the choice lay between the 
submission of such difficulties, as they arose, to Parliament, 
and the assignment of great and dangerous power to the 
Crown And apart from the danger f o hberty of entrusting 
the Grown with the powers claiined for it by its advooates 
there was a practical mconvemenoe If a king, ammated 
with the best mtentions, persistently blundered m the 
exercise of his discretion, there was no remedy short of a 
revolution 

Our oabmet system is the solution of the puzzle of the 
seventeenth century we fix responsibility upon a group 
of ministers who can be removed if they fail , we do not 
fear lest they should threaten our liberties* and at the same 
tune we expect that the servants of the Grown and the 
nation will not shrink from responsibihty if occasion should 
arise when action must be taken without waiting to secure 
the acguiesoence of Farhament 

§ 4 Influence of the Executive on the Legislature. 

» 

In the pre^ lous sections of this chapter we have described 
attempts made by the Crown to resume those functions in 
the State which had once belonged to the Crown m Council 
before Parliament grew up alongside the older institution, 
before the executive and legislature had become distinct 
bodies with appropriate duties But we must not leave this 
part of the subject^ without noting other modes by which 

by Htatuto, see the Bame work. Excursus I The nght of requisitioning ships 
13 considered at length by Prof Holdsworth m the Lav Quarterly Beviev, 
xxxy 12 
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the executive hAS endeavoured to control the legislature, 
not by mtorfermg with its duties but by influencing its 
action 


Infliience of the Crown wpon the Commons. 

So soon as the rights of Parliament in respect of taxation 
and legislation became clear and defimte the King and bis 
ministers began to consider how far their wishes could be 
effected by the instrumontahty of Farhament, and m 
particular of the Commons 

The inodes adopted in \icw of this end may be said to 
have passed through three stages. The Tudors attempted 
to obtam a subservient House of Commons by the creation 
of constituencies and the management of elections The 
first Stuarts, with the exception of the attempt of James to 
form a Court party m Parhament, tried methods more m 
accord with their high notions of prerogati\e and their 
contempt for constitutional forms They influenced debate, 
BO far 08 they tried to mfluenoe it by interference with 
freedom of speech ; but they preferred to dispense with 
Parhamentary forms and to fall back on the independent 
action of the Crown desenbed in the earhor sections of this 
chapter The third stage commences with the Restoration 
the King could no longer venture to create new consti- 
tuencies nor to interfere directly with freedom of speech 
in Parliament , he addressed himself to the coiruption of 
individual members, by places, by pensions, and by bnbery. 
After the Revolution this method became more frequent 
and systematic as the House of Commons increased m 
power with no corresponding increase m responsibility. The 
art of Parliamentary management, as we shall bai e to note 
shortly, attained its perfection in the fifty years preceding 
the oonoession of independence to the Amencan Colomes. 

The influence exercised by the Tudor sovereigns upon the 
House of Commons was of two kmds, the creation or restora- 
tion of constituencies designed to be under the influence of 
the Grown, and instructions general or Special addressed to 
the sheriffs or to electors conveying recommendations or 
commands about the elections. 
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The additione made by Henry VIII to the representation 
of the country are free from the suspicion of any simster 
motive One cannot say the same of the twenty-two new 
members added in the reign of Edward VI. Fourteen of 
these were returned by seven Cornish boroughs, and from 
the number of persons represented and the qualifications 
of the electors in the year 1816 it may be concluded that 
with all due allowance for changes m the fortunes of these 
boroughs they never were expected to be free from external 
influences The constituencies were as follows — 

Bossmey, mayor and freemen chosen by the mayor . 9 

Newport, burgage tenants paying scot and lot 62 

Westlooe, corporation, consisting of twelve persons 
who need not reside • 12 

Grampound, mayor, recorder, aldermen and freenLuu 42 
Saltasli, mayor and free burgeases . 38 

Sf Michaers, portreeve, lord of the manor and inhabi- 
tants paying scot and lot 18 

Camelford, corporation being inhabitant householders 
paying scot and lot 9 

Mary added or revived fourteen boroughs, Elizabeth, 
thirty-one K The clear intention of these additions was to 
form a court party m the House of Commons, and to obtain 
seats for men who held places or expected favours of the 
Crown and who would vote as they were told if oonstituenoies 
were made or found for them 

would not, however, have been of much use if the Court 
had not taken active steps to fiU them with smtable repre- 
sentatives This was done either by general dureotions to 
the returmng officers for the election of members of a certain 
character, or by express recommendations of individuals. 

A circular addressed to the sben& m 1553 is an illustra- 
tion of both forms of interference It bids the sherifls give 
notice to the electors that they should, m the first instance, 

^ Of the Loroughs added hy Mary ten were newly enfrancluscd, of those 
added by Elizabeth tmnty-five Abont this tune members babitnally 
ceased to press for their wages, and this among other rcasone inclined 
boroughs which had ceased to return membors to ask Iqi n revival of their 
privilegeff 
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ohooBe residents of knowledge and experience, but that, if 
the Pnvy Coiinoil should make special recommendation of 
men of learning and wisdom, such direction should be 
regarded. 

ThiB mterference with elections by the Pnvy Council or 
by mimsters of the Crown or noblemen did not pass un- 
noticed by the CommonB The nomination of courtiers or 
placemen was almost certain to pro^e inconsistent with 
the statute of Henry V, which made lesidence a qualification 
for election. Accordingly m 1571 a bill was brought in to 
make vahd the election of non-residents The supporters 
of the bill argued that it would give to every constituenoy 
the choice of the best available candidates, and thus was 
raised the question whether a member represented the 
general mterests of the whole kingdom or the local mterests 
of those who returned him The opponents of the bill did 
not rest their opposition on the fear that local mterests 
might suffer , they urged the risk of such interference with 
the representation as wo ha% e been discussing, the probabi- 
hty that candidates would be nominated by noblemen and 
courtiers and that ‘ lords ‘ letters would bear sway ^ ’ The 
bill was read a second time and committed, but was then 
dropped 

The wholesale creation of constituencies ceased with the 
accession of James I The additions made m his reign to 
the representation were mostly by way of re\ival of consti- 
tuencies which had ceased to retutn members, and were the 
result of the action of the House of Commons ordenng a 
warrant for the issue of a wnt An illustration is afforded 
by the cases of Pontefract anU Ilchester m the year 1620, 
as to which the following entry appears in the Common*^’ 
Journals of the report of the Committee of PriMleges * — 

' For Pomfrett that 26 Ed I it sent burgesses , which con- 
tinued a good while after That by reason of the barons war 
it grew poor That 10 & ii Hen VI, a return made, they could 
not send burgesses by reason of poverty 

That 4tli Jac the king granted them all then former liberties 
and customs 
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^ D'Ewes, Journal, 168 


1 Com. Jonm. 1. 576^ 
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That the Committee thmketh it to stand both with law and 
justice that a wnt should go for choice of burgesses 
For Uchester : — till Hen V time sent burgesses Upon question^ 
Pomfcett to send burgesses Upon like question^ Ilcheater to 
send burgesses, and writs for both * 

This shows that the right of sending members to Farha- 
ment began to be pnzed as the Commons grew more inde- 
pendent and the general interest m pohties more keen, and 
serves to explam how it was that the Stuart kings hrst had 
recourse to other measures for influencmg Parliament By 
The Un the advico of Bacon, James I endeavoured to form a Court 
* party m the House, not merely of placemen or nominated 
members, but of aspirants for Court favour, who might 
influence the temper of the Commons m the Kmg’s interests 
These persons were called Undertakers ^ Such a group 
of members, professmg to form a channel of commumcation 
between Crown and Commons, came mto existence agam 
m the time of Charles II, and reappears under somewhat 
different conditions m the * King's fnends ’ of Ueorge III 
But attempts to influence the House of Commons were 
not very congenial to kings who maintained, as James 
mamtained, that the pm-ileges of the House were ‘ derived 
from the grsee and permission of bis ancestors and himself 
and might be * retrenched’ at his pleasure or who, hke 
Charles I, could, through the mouth of his ministers, threaten 
the House that if they trenched on his prerogatives they 
might ’ brmg him out of love with Parliaments 
Parlia- Interference with freedom of debate, such as has been 
spoken of under the head of Porhamentary privilege, and 
mvasion of the province o^ Parliament by mdependent 
turn legislation and taxation, were the rough methods employed 
by Charles, and it is not until after the Bestoration that 
we find a revival of attempts to influence members. 

Charles II ventured onfy upon one addition to the con- 
stituenoies, that of Newark, by royal charter, an exercise 
of the prerogative which did not pass unquestioned by the 
Gonunons durmg 2ns reign The forfeiture and re-modelling 

^ Gardmer, Hut of England, (18S4) ti 110 

* Com. Joum iz 403 The city and county of Ourliam weie onirancbued 
by 25 Car II, c. 9 
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of the borough charters at the end of the reign of Charles II 
and at the commencement of the reign of James II is the 
last form of violent external measures used by the King to 
affect the representation The ill success of the attempts 
of James II to dispense Tcith the forms of the constitution 
made it clear that, if the House of Comraons was to be 
managed m the mterest of the Crown and of the ministers 
of the Crown, this must be done otherwise than by tampering 
with the representation of the country m Parhament, or by 
mterference with freedom of debate 

After the Berolution the House of Commons, from causes 
we have noted, had become the chief power m the State. 
In order to carry on the busmess of government it was 
necessary that the mmisters of the Crown should have the 
oontmuous support of a majority of that House But such 
oontmuouB support was not easy to secure Throughout 
the reigns of Wilham and of Anne party spirit was, qn the 
whole, sufficiently vehement to supply to some extent the 
want of party disciplme. Yet the corruption of members 
by places and bnbes w^os common, and the management of 
elections through the returmng officers was an important 
object of mimstenal care 

But it was not till after the accession of the Hanovenan 
kmga that Farbamentaiy^ management became a system 
under the hands of Walpole He reahzed to the full the 
importance of a working majority m the Commons, and the 
difficulty of keeping it together 

The difficulty was senous. The engrossing pohtical 
issues of the seventeenth century were m a great measure 
laid to rest, and there was not excitement enough m pohtics 
to create genmne party divisions The House debated 
with closed doors, and its members were free from external 
cntieism. The constituencies often w^ere so small, so inert, 
or so corrupt as to care httle what their members said or 

^ In the Wentworth CorrcBpondenee, p 135, the defeat of the WJuga m 
1710 IB attributed to an electioneenng blunder They had thought there 
would be no eleotion till the next year, ‘bo bad^diiceted her hTajesty^fl 
choice of ahenffi^ ehnost throughout England, of Tones , their inendfl they 
kept off till next year, tchen the^ iJtought they should have vse of them in the 
ekeitons of PafliamieU tntn ' 
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did. In the absence of any external control over the conduct 
of members, and of any real political interests or issues to 
keep parties together, m the demoralization of pobtics, 
which was partly due to the moral collapse of the Restoration, 
partly to the nsks and uncertainties of pohtical hfe during 
the past forty years, it was not easy for 'Walpole to get a 
majority to support hi$ nunistiy out of mere public spint 
Kor did he try to do so He accepted the condition of 
pnblio morahty. He kept his majontr together by the 
simple process of bargain and sale But that which had 
been done intermittently during previous reigns, he did in 
a businesslike and systematic way Bnberv is not easily 
proved where it la to the interest of all parties concerned to 
keep the secret ; but Walpole’s hints to hia successor, Henr}- 
Pel^m, as to the best mode of keeping together the rank 
and file of the party, are qmte sufficient to indicate the 
mode^in which the House of Commons was managed ’ 
between the years 1721 and 1742 ^ The process of manage- 
ment contmued under Henry Pelham and his brother, the 
Duke of Newcastle, until George III took into hia own hands 
the business of corruption To trace the gradual emancipa- 
tion of the House of Commons from such influences would be 
to wnte the pohtical history of England from the death of 
Henry Pelham to the Reform Bill of 1832 
The elder Wilham Pitt u as the first to prove to the pohtical 
managers of the eighteenth century that there was a public 
outside the constituencies capable of takmg a generous 
interest m pofiticaf matteis. The members of the Whfg 
party who grouped themselves under the leadership of 
Lord Rockingham did soxnatbing to show that common 
opimons on the conduct of affairs of state may bind a party 
together as well as ties of relationship or the prospect of 
mutual gam. One antidote for the pohtical corruption of the 
eighteenth century was to be found in the growth of 
genuine pohtical mterests throughout the country Such 
mtereata would diminish the necessity for givmg bnbes and 
the inclmation to /eceive them but pubhcity of debate 
and reform of the representative system could alone furnish 

Coxe’B Fclham, 1 93 
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a real secuntv tbit inemberB of the House of Commons vould 
attend to the interests of their country rather than to their 
OTO. When members become responsible to popular con- 
stituencies, and '«'ben the constituencies have the means of 
knowing what their members say, and how they vote, a 
mimater can only hope to obtain precanons and occasional 
support bv ofFermg personal advantages to mdi’^iduals. 

But we need not carry this matter further Ne'\ ertheless it 
is necessan* to speak shortly of the vanous mducements 
offered to members and the process bv which Parhamentary 
management was effected 

Motles of infiuencvig ifiemlers 

With official disqnaliff cations we have already dealt m offices 
descnbmg the persons who may be elected to serve m the 
House of Commons : but histoncally such disqualifications 
fall into two groups Those created durmg the greats part 
of the eighteenth century were designed to sGCure the mde- 
pendence of Parhament the more modem disqualifications 
are for the most part imposed to secure the undivided 
attention of officials to the busmess of their departments, 
and the advantage of a permanent cnil service unaffectod 
by changes of ministry or bv considerations of party pohtics. 

The legislation which had specially in view Ihe eluumation 
from the House of Commons of persons whose votes would 
be at the disposal of the King and bis ministers extends 
from the close of the seventeenth century to tlie reforms 
imtiated by Burke m 1782 

The amount of influence accruing to the Crown from 
the places which were thus abohshod, or made to disquabfy, 
may be collected from Burke’s speech on Economical Heform, 
made in support of the Civil List Act of 1782 It is not 
difficult to see the use to which such places were put when 
the reform of the kmgk household was thwarted because 
* the turnspit m the king’s kitchen was a member of Parlia- 
ment ’ ; when the Board of Trade could be described as 
‘ a sort of temperate bed of influence * a sort of gently 
npexung hot-house where eight members of Parhament 
receive salanes^of a thousand a rear, for a oeitam given 

B b 2 



372 EXECUTIVE AND LEGISLATURE IN CONFLICT [Chap VllI 


Govern- 
ment con- 
tracts 


Sharea m 
loane 


Payment 
for votes. 


tune, in order to mature, at a proper season, a claim to t^o 
thousand granted for domg leas, and on the credit of haMug 
toiled so long m that mfenor labonous department ' 
Another form of corruption, applied chiefly to commercial 
members, was the grant of a government contract, such as 
to supply the navy with beef or the army with cloth 
Such a contract was given, not for the advantage of the 
branch of the sorvicd to be supplied, but with a view to the 
parhamentary support of the contractor The service was 
ill Bupphed. The constituents did not obtam the unbiassed 
attention of their member to local or national interests, and 
everybody was injured by the transaction, except the member 
who made money out of the contract, and the minister who 
secured the member’s vote ^ 

This practice was brought to an end by the disqualifica- 
tion of holders of government contracts by 22 Geo HI, c 45 
A more expensive form of corruption was practised in the 
latter part of the eighteenth century, during the immstnes 
of Bute, Grafton, and North It consisted in assigmng to 
fnends and supporters of the mimster shares in government 
loans and lottenes By this means the country \ya3 made to 
borrow money on terms considerably above the market price, 
and, in the case of a loan brought out by Lord North, 
sustained a loss of nearly a milhon upon the transaction 
The practice was abandoned by Pitt, who, from the time 
that he became miruster m 1784, when he wanted to raise 
by invjted oif&'s wh^^b ware -sezat to b22Z2 sasJod 
by the persons who desired to take up the loan These 
tenders were opened in the presence of those who had made 
them, and the best offer was taken ^ 

But these modes of influence were occasional and unsyste- 
matic as compared with the direct method of bribery which 
prevailed from the reign of Charles II to the end of the 
ministry of Lord North m 1782* 

Much has been said and many authonties cited as to tho 
corruption of Parliaments between these periods Its prei a- 

* Pari Hist XX 123^129, and xxi 1333 and *365 

* fiee May, Constitutional History, vol 1 325 andjthe authonties there 
died* 
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lence during the reigns of Chailes II and William III is 
attested by Burnet ^ and affirmed by Macaulay ^ Individual 
cases of the receipt of money by members of either House 
in consideration of support gn en to ministers are mstanced 
by Sir E May^ But the systematic mamtenance of a 
mimstenal majority by the regular payment of bribes seems 
to have been the invention of Walpole The evidence is 
scanty, but there is Bigmficance in Walpole’s advice to 
Henry Pelham, advice given by a man ^\ho had retired 
from office to the man -whom he desired to succeed him m 
power ' I thmk it needless to suggest to you the necessity 
of forming within yourselves your scheme You miist he 
understood by tfiose you are to depend upon, and if it is possible 
they must he induct to keep their own secret * ’ Such ad^ ico 
explains the requirement of leaders of the House of Commons, 
when the Pnme Minister was a member of the House of 
Lords, that they should be ‘ authonzed to talk to members 
of the House of Commons on their several claims and pre- 
tensions * It explams also the fluctuations m the expenditure 
of the secret service money m correspondence with the 
Parhamentary needs of government 
George III, who liked to be his own raimster, paid great 
attention to this department of mimstenal duty His 
correspondence with Lord Korth, particularly at the time 
when that minister was about to retire, affords abundant 
illustration of the use made of the secret service money 
and of the Kings savings out of the civil list, to corrupt 
members and constituencies 

Thus m 1782 the King writes ® * I must express my 

astomshment at the quarterly Accounts of the secret service 
being only made up to the 5th of Apnl, 1780 No busmess 
ought ever to be the excuse for not doing that * 

* I shall make out the bst paid by Mr Hobinson to Peers, 
and shall give it to the First Lord of the Treasury but 
I cannot answer whether under the idea of influence there 

^ Hist of his Own Timo, 11 144 

> Hist of England, 111 541 

* Constitutional Hist of England, 1 312 

* Coxe*B Polham, 193 

* Correspondahce of Geoige with Lord North, vol 11. 421-5 
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^wiU uot be a lefuBal to Gontmue them Those to membeib 
of the House of Commons cannot be given , they may apply 
if they please to Lord Bockingham^ but by what he ha.B said 
I have not the smallest doubt he will refuse to bnng their 
apphcations as well as those of any new solicit ora in that 
House ’ 

Lord IXorth apologizes for the delay * with a heart full of 
the deepest afltction.* 

‘The secret service hst was alnays ready after everv 
quarter, so that no delay is imputable to him Mr Bobinson 
whose list %s of a mcer nature, never omitted entenng eveiy 
sum he paid the moment he paid it, so that e\ eiy article at 
hia account is kept m perfect order ’ 

It would seem from this that such members of eithei 
House as desired to be retained in the service of the mimstry 
made apphcation to the minister, that he commulucated 
their oonshes to the Kmg, received authonty to expend the 
Bocessary sums of money, made the payments, and account c d 
for them in a book which should have been sent quarteil^ 
to the King 

The allusion to Mr Bobmson a hst as being of a nicer 
nature,’ suggests that the purchase of a Peers vote and 
influence involved more delicacy and secreev than 
needed m dealing with a Commoner 
Other forma of corruption arc dibcluscd in this winding 
up of busmesb between the King and North No other 
mimster was so complete!} in accord with George III as to 
the methods of pohtics, and to this we probably owe the 
frank diaclosures in their correspondence 
Secret pensions were paichlo members in breach of the 
law ; and m prospect of the advent to office of a minister 
who would not connive at such proceedings, these pc^nsions 
were set down m the names of the wives of such as were 
married Poor George Selwyn, who was a bachelor, had to 
forgo hi8 pension altogether ‘ He must look to better davs, 
said the King 

^ But the most smous item of expenditure revealed in Ihib 
part of the correspondence was the outlay in bribery at 
elections ‘ If Lord North remembers correctly, the last 
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general election cost near £50000 to the Cromi, beyond 
which expense there l^as a pension of £1000 a year to 
Lord llontaeute and £500 a year to Mr helwyn for their 
interest at Jlidhuist and Ludgershall ’ On bve-electioiis 
alone the King had spent £13000 in three years But 
Lord North says of the members vho ire assisted to 
come into Parbamtnt that ‘they all behaied with very 
steady attachment to the end ’ 

A cheaper mode of secunng the sap^iort of members who 
held commissions in the army and navy was to deprive them 
of their commissions if they a oted against the goi emment 
AUusion has already been made to this infringement of the 
pnvilege of freedom of debate, which was as Burke says, 
discountenanced and altogether abohshed m Lord Bockmg- 
ham's short administration m 1765 

Besides these gros«>er forms of corruption and in sub- 
stitntion for them as direct bribery and mtimidation of 
members ceased, honours and dignities were held out as 
mducements to rich men or large landowners to support 
the government At a time when many boroughs were, so 
far as representation went, articles of property, tho votes 
which an owner of boroughs could coinmimd might be placed 
at the disposal of a inimster m consideration of a peerage, 
or an advancement of rank in the peerage By this means 
Pitt, between the years 1784 and 1801, w'as able not merely 
to strengthen his position in the House of Commons, but to 
change m great measure the pobtical colour of the Houso of 
Lords, by the creation or promptiou of 140 poors ' 

Purcfiase or corruption oj conshiuenctes 

All these modes of influencing members of the House of 
Commons were rendered possible onlv by the condition of 
the representation The counties were independent, but 
were not hkely to look beyond the county faimhes, and the 
cost of a contest was enormous In many boroughs there 
were no electors capable of expressing an opmion , where 

* Yet the demand far outetnppcd the eupfily Lord Grey informed Croovey 
that the applicntioiiq nuidd to him fey peerage? had been o^’cr tbroo himdind. 
Ciec\cy to Misa Ord, Nov 9, 1S34 , CrooTpy Papcis, C3O 
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there was each an electorate its opinion was often deter- 
minable at a known price Thus a seat in Pailiament for 
a borough was in most cases a matter of bargain and sale j 
only in some cases the seat was purchaseable without any 
reference to electors, in other cases the electors made their 
own terms The two parties in the state competed with 
one another for the possession of such seats as were to be 
bought out and out, and a man who wished to get mto the 
House of Commons, and who had no such local mterest as 
would procure his election for a county, could not easily 
obtain a seat except as nominee of the government or of the 
opposition, or by the favour of an owner of boroughs, or by 
purchasing a seat for himself 

The ministers had resources which enabled them to com- 
pete successfully with other purchasers of seats, and the 
domestic economy of George HI was, as appears abo\ e, not 
without reference to electioneering mterests But we arc 
not here concerned with the defects of the representaiiM' 
system before 1832 except m so far as they rendered tlu» 
House of Commons susceptible to the influence of the Crown 
and its mimsteis. 

The great change in this respect dates from the Beform 
Bill of 1832 The modem constituency exercises a far more 
potent control over the actions of its member than royal or 
muustenal influence The mdependence of members, in so 
far as it is restncted at the present time, is restricted by the 
party organization which dommates the constituencies, and 
the patty whip who constrains the member to vote as the 
party organization has determmed. 

Influence of the Crotun upon the Lords 

Bo far we have spoken chiefly of the influence of the Crown 
on the House of Commons Its influence on the House oi 
Lords has been of two kinds firstly, the Lords are from 
their position and mode of hfe more easily affected by any 
expression of the personal wishes of the Crown On two 
notable occasions such an expression of the royal wishes has 

' Curwfln's Act, 49 Geo lH, c 1 18, torliade tlie puljic sale of eoate, biii 
the ]av vas OTxded May, Const Bur 1. 293 
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detemuned the action of the House of Lords on an important 
qaestion 

When, m December 1783, Fox's India Bill had passed the 
Commons, and was under disousaion ni the House of Lords, 
George III hod an mtenien mth Lord Temple, aftemards 
Morqim of Budungham, and empowered Temple to say 
that, * whoever voted for the India Bill was not only not hi3 
fnend, but would be considered by him as his enemy and 
il these words were not strong enough, Earl Temple might 
use whatever words he might deem stronger and more to 
the purpose/ 

This statement was wTitten out m the King’s own hand 
It was shown by Temple to peers who were wavermg m 
their opimon of the merits of the bill, and to peers who were 
apt to be guided m their political conduct by an intimation 
of the King’s wishes The result that the bill was 
thrown out on a motion that it should be committed^ 

A hke influence was brought to bear upon the House of 
Lords in order to bring about the passing of the Reform Bill 
of 1832 The first Reform Bill had failed on an adverse 
resolution, earned as a prehnnnary to its being eommifted, 
in the House of GommoUd The second Reform Bill had 
been thrown out on the second readmg m the House of 
Lords The third Reform Bill, after passing the House of 
Commons and the second leading in the House of Lords, 
was in course of bemg so handled m committee as to defeat 
the objects of the ministry who had introduced it Lord 
Gjr&f' sisd ivasiawi^^y’ 

Lord Lyndhurst and the Duke of Wellington endeavoured 
to form was made impossibld by the refusal of Peel to be 
a party to any measure of Reform however moderate 
Lord Grey was recalled, hut the attitude of the Peers 
remamed hostile It seemed that the courso which Harley 
and Bobngbroke had adopted unuld have to be followed 
and that a creation of peers, on a greater scale than was 
required m 1712, would become necessary The King 
reluctantly assented to such a creation, but, at the same 
tune, he had recourse to the policy of George III His 
secretary was Instructed to^ inform the Duke of Wellington 
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that the matter might be settled by * a declaration in the 
House of Lords, from a sufficient number of peers, that 
they ha% e come to the resolution of dropping their further 
opposition to the Reform Bill ’ This commumcation caused 
AVellington, and ^^ith him the leaders of the Tory opposition 
in the House of Lords, to abstain from any further attack 
upon the bill, and it speedily became law 

The oiroumatances in which the threatened use of the 
prerogative to create peers secured the passing of the Parha- 
ment Act have already been described 
(2) Power The actual creation of peers by the Crown m order to 
bring about the passing of a measure is a power wlucli has 
only once been exercised 

Jn 1712 it was necessary, in order to secure approval of 
the Peace of Utrecht, that the Whigs should be placed m 
a minority in the House of Lords The matter was promptly 
dealt with by the Queen and her advisers , twelve new peers 
were created, and a Tory majonty secured This exercise 
of the prerogative seems to have created no public excite- 
ment, nor to have met ivith much severer comment than 
the jest of Wharton, who asked tho twehe new peers, 
they were about to take part m a division immediately aftei 
taking their seats, * whether they intended to ^ ote singly or 
by their foreman * Subsequently the advice given bv Harlev 
to the Queen was made one of the numerous articles of his 
impeachment , but the pomt was not pressed 

The use of the prerogative for the purpose of brmging the 
^njgiifrrfcive udciun lA Vne^j&ouse oiliDrZis iifio corresponieiice 
with the wishes of the people as represented in the House 
of Commons had in igii almoSt come to rank, with impeach- 
ment and tho royal veto, among the things which nught 
happen, but which certainly would not happen ^ , but the 
same might have been said of the action of the House of 
Lords which brought it about, and the one may fairly bo 

1 It jn&y, And does, happen in self govemuig colonies which poesesB a 
Second Chambor nominated by tho GoTemor on the advice of his lesponsible 
Ministers A recent example is that of Queensland, where in 1020 tho 
governmont of tho day secured m this manner a majority in tho Second 
Chamber, which in tho following year procoodod to ^bs a govcinmont 
ruuisurc abolishing tho Second Cumber itsolf * 
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Bet off against the other The pierogative still exibts and id 
unaffected by any of the proMSiona of the Farlmment Act , 
but the machinery created by that Act inakos it unlikoh 
that recourse to the prerogatne \nll e\er again become 
neceBsary. In these matters, however, as events have shown, 
it IS unwise to prophesj' The whole subject may indeed 
become in the near future of no more than historical mterest, 
if and when the House of Lords gives way to a reformed 
Second Chamber 
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THE HIGH OOUET OF FABLIAMENT 

The legislative onmipotenoe of Parliament is perhaps the 
most conspiouoiiB feature of our oonstitntion to any one 
uho seeks to compare the disposition of forces m different 
political societies What is usually understood^ elsevrhere 
than m England, by a constitutional government, is a 
government the ordinary working of which is regulated 
by a written constitution, a constitution which cannot bo 
altered by ordinary legislative procedure, which needs foi 
its alteration some abnormal process for obtaining the 
expression of national consent 
Bnt jour Parhament can make laws protecting \sild birds 
or sheU-fiflh, and with the same procedure could break the 
connexion of Church and State or give pohtical power to 
two nullions of citizens, and redistribute it among now 
constituencies It is little wonder then that with this 
constant process and possibility of change before our eyos, 
we lose Bight of the other functions of Parliament in the 
contemplation of its legislative power 
As we had occasion to note in speaking of the Eoyal 
Proclamation for the summonB of Parliament, the King 
calls a Parliament with no ostensible purpose of legialatiou, 
but that he may ' have the advice of his people ’ And 
Parhament discharges vanous and important functions 
answenng to the work of the ancient Council of the Crown 
In dealmg with the duties which the Houses discharge as 
constituting the High Court of Parhament, we must be 
careful to distinguish the direct from the mdirect, those 
which ore based on rules of law, and those which rest on 
use or convention 

§ 1. The direct and mdmet jvdvnal power of the Houses 
Lord Coke says boldly that, * the Lords m their House 
have power of judicature, and the Conui^onB m then House 
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have power of judicature, and both Houfles together have 
power of judicature ^ * But i\e must strictly hmit the sense 
in which judicial attributes are thus assigned to the two 
Houses severally and jointly 

Sach has, as we have seen, a jurisdiction over its own 
members and over the general public in respect of contempt 
agamat itself Each has certain powers of a judicial character 
in dealing with the constitution of its own body and the 
right of persons who claim to be members of that body 
The Lords can try then own members if charged with treason 
or felony^ They also constitute a final court of appeal for 
the Umted Kingdom Acting jointly, the Lords can try 
and sentence a cnmmal impeached by the Commons, or a 
Bill of Attainder can be passed by both Houses and presented 
to the Crown 

Beyond this neither House has an original junschction as 
a Court of first instance, hut m times past each House baa 
claimed such a jurisdiction 

The House of Lords at one time asserted a nght to juris- 
diction m matters of importance where the remedy given tioa 
by the ordinary Courts might be inadequate or difficult of 
attainment — such a jurisdiction, in fact, as was exercised Lonla, 
with salutary eifect by the King’s Council in the Star 
Chamber m the early part of the sixteenth century It was 
in virtue of this claim that upon reference from the Crown 
they undertook to try the dispute bct\\een Skinner and the 
East India Company m the year 1667 SLiimer complamed 
i^hat the company had seized his ship and goods, and had 
dispossessed lum of a house aud small island near Sumatra 
The judges advised the Lords ^that Skinner had a remedy in 
the Courts at Westnunster for tho seizure of his ship and 
goods, but not for the loss of his house and island 

The Lords thereupon heard the case, and m April, 1668, 
gave judgement against the Company and m favour of 
Skinner for £5,000 m May, 1669, they sentenced the deputy 
governor of the Company, Sir Samuel Barnadiston, to pay 
a fine of £300, and to remom m custody till it was paid, for 
a breach of privilege in petitioning the Commons against 

* IV Ibat c 1, p 23 
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their action m the matter. Meantime the Commons had 
voted that the action of the Lords was contraiy to law» and 
inasmuch as some members of the East India Company 
were also members of the House that their pmTleges had 
been infnnged. The quarrel between the two Houses was 
not brought to an end by a prorogation m December, 1669 
It showed signs of reviving when the Houses met again in 
February, 1670 The King thereupon came forward as 
mediator, and at bis request both Houses consented to erase 
from their journals all records and entries of the matter 
The Lords thereby admitted that they had no jurisdiction 
as a court of first mstanoe, and that to petition the Commous 
against such an exercise of jurisdiction was a fair exercise 
of the general nght of the subject to petition ^ 

The House of Commons too has set up a jurisdiction as 
a court of first instance to try pohtical offences Numerous 
oases are to be found m the Journals of the House dunng 
the seventeenth century of the exercise of such a supposed 
juTOdiction, but perhaps the most conspicuous is also 
happily the last It occurred m 1721, when the House l)y 
resolution committed to Newgate a prisoner named Misfc 
for the pubbcation of a journal which contained expressions 
of a hope for the restoration of the Stuarts There was no 
suggestion of a breach of privilege by Mist, and the House 
dealt with his conduct as constituting a purely political 
offence Although the House ue\er repeated such an 
assumption of judicial power, yet in the eighteenth century 
when prn liege was in other respects extended to the detri- 
ment of free discussion, both Houses did take upon them- 
selves to determine questions 5 £ pnvate right ansing between 
their members' servants and the outside public \ 

The attempted assumption by the Lords of a jurisdiction 
” 111 cases such as that of Skinner was probably a result of 
the disappearance of the jurisdiction, which, m the court 
of Star Chamber, had from time to time been exercised m 

^ H&tsell, Yol m» p 189 

^ For a detailed account of tbia great controvetBy, boo Hargrave’s Preface 
to Hob, Jnnsdiction ol the House of Lords, pp ciii-cxxiv 
^ Hallam, Const Hist 111 276 

* See instances cited m Pemberton op FnvilegS, p. 3 7 
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a salutary maimer for the brmgmg to justice of great 
offenders The extensions of pn\ulego to matters outsidf 
its proper hmits were the acts of two iriesponsible and 
not very pubhc-spmted bodies at a time in our history 
when the privileges and emoluments of power were more 
regarded than its duties It is not proposed to deal with 
these disputed or excessive exercises of jurisdiction, nor ie 
it necessary to touch again upon the undoubted rights oJ 
the Houses to mamtain their digmty by commiital foi 
contempt, and to provide that unqualified persons do not 
take part m their business or dehberationa Xor agam neec 
we here repeat what has been said in an earher chapter con- 
cemmg the nght of a peer to be tried by his peers ^ 

But the cnnunal jurisdiction exercised by Parliament 
through the process of impeachment is a distmot feature 
of its attributes as a court The appellate jurisdiction of 
the House of Lords is doubtless a survival of a portion of the 
jurisdiction of the Curia Eegis, and of the tune when a session 
of Parliament was not easily distinguished from a session of 
the Magnum Concilium 

The practice of petitioning Parliament dates from a time 
when Parliament might be expected to attend to individual 
oases of hardship and provide a remedy 

And another judicial duty is thrown upon Parhament by 
the renfovabihty of certain officers of the executive upon 
address from both Houses to the Crown These aie the 
legal duties of Parliament as a high court 

Than we cesne to th€>9e wh^eh jast an use ens} ennyentjon,. 
the practice of mquinng into the conduct of mdividuals or 
of departments by committee o/ either House , of determm- 
ing, by votes of censure or adverse decisions, on important 
subjects, that the executive has no longer the confidence of 
the country The cnticism and censure of the executive 
is not a judicial act, nor except m a figurative sense can it 
be regarded as a function of the Hi g h Court of Parhament* 
And yet it is impossible not to recogmze the fact that 
members are returned to the House of ^Commons to give 
a qualified or unquahfied support to a mimster or a policy, 
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* Ante, p. 245 
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and that though indirect in ita operation the control exer- 
cised by Parhauient on the choice and action of the ministers 
of the Crown ifl a part of its functions as the Grand Inquest 
of the nation. 


§2. Impeachment 

The practice of impeachment by the Commons at the 
practice. i>B,t of the Lords dates from the reign of Edward III It 
should be distinguished from the system of Appeals m 
Parliament by which private accusers endeavoured to get 
a tnal before Parhament of the person whom they charged 
with €bn offence K The Lords had declared m 1387 that 
the case of any high cnme touching the King*8 person and 
the state of bis realm, committed by Peers of the realm, 
with others, should be dealt with m Parliament, and accord- 
ing to the law and course of Parhament ® Such a court 
bound by no settled rules, and disregarding the advice of 
the judges, might create the offence and the penalty in the 
course of its judicial proceedmg ; such appeals were for- 
bidden by I Hen IV, c 14. They revive m an altered form 
in the Acts of Attainder, by which m the latter part of the 
fifteenth and throughout the sixteenth century persons who 
had played for a high stake m pohtics and lost it, or who, by 
no fault of their o'wn, chanced to be on the unpopular side 
were hurried to death with no form of trial 
Impeachment, on the other hand, was one of the various 
forms m which the Commons tried to obtain control o\er 
ttie cuniuot oi the mmisters ot the Crown. Ihe control 
was of value when King and mmisters were prepared to 
disregard the law, and when Parliament could not bmig 
constant, regular presBure to bear upon them Thus out 
of fifty-four impeachments which have taken place since 
the year i6zi, nmeteen took place m the first three years 
of the Long Parhament, As soon as the House of Commons 
became able so to control and review the conduct of ministers 
as to make it impossible for them to conduct buBiness without 

Sir Eltcjames Stephen, Hist of Cmumel Iaw, vol 1, p 154, appears 
to hold that Impeachment ongmated in these Appeals , bit the two modes 
of procedure are m fact distinct 
* Rot. Ps-tI lu 23^1 
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a Parliamentary majority, impeachment lost its volne and 
fell mto disuse 

As only two cases, those of Warren Hastings ^ and Lord 
Melville, have occurred in the last hundred and fifty years, 
and none smce 1805, the subject is hardly one of practical 
interest* It may be well, however, to summanze the proce- 
dure of an impeaclmient, and to note the constitutional 
questions that have from time to time arisen m respect of it. 

The first stage m the proceedings is to induce the House Motion for 
of Commons to take action, and this is done by a member 
chargmg the accused person with high crimes and mis- 
demeanours and moving that he be impeached 

If this motion is earned, the member at whose mstance 
it was earned goes to the bar of the House of Lords and 
impeaches the accused ^ m the name of the Commons of 
the ^ Umted Kmgdom ' A Committee of the House of ArticaeB of 
GommoDB is then appomted to draw up articles of ini^each- 
ment, and these, when drawn, are deh\ered to the House 
of Lords They are also delivered to the person accused, 
who may, if he pleases, answer them 

If the accused is a peer he is taken mto custody, for the tnal 
purposes of the tnal, by order of the House of Lords , if 
a commoner, by the serjeant-at-arms, who dehvers him mto 
the charge of the usher of the Black Bod The Commons 
appomt managers to conduct their case, and the tnal 
proceeds m Westminster Hall The forms of a crimmal 
tnal are followed, the Lords sitting as judges, the Lord 
High Steward presiding if a peer is on his tnal, the Lord 
Chancellor or Speaker of the House of Lords in the case of 
a commoner. 

At the conclusion of the case the question of * guilty ’ or verdict 
* not gmlty ’ is put to each peer, beginning with the jumor 
baron, on each of the articles of impeachment. Each 
answers m turn, standing uncovered, with his nght hand 
on his breast, ‘ guilty,’ or ‘ not guilty,* ‘ upon my honour ’ 

The numbers are asoertamed, and the decision of the House 

* Warren Haatuiga in Tniini.j hko a imnietcr in the aovonteenth oentury, 
vaB m a position to 40 many questionable thipgs bofort ho could be called 
to account, but thr^, proooodinga in hiB case from their length and futility 
servod to show that impeachment out of date 

0^9 B 
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annonnced by the presiding officer to the House and to the 
accused 

If a verdict of gmlty is found by a majority of the Lords, 
it still rests TOth the Commons to determine whether this 
verdict shall be proceeded upon The Lords are not entitled 
to pronounce sentence until the Commons demand it 
sentence When the Loxdfi have determined upon the sentence to 
be given, they send a message to the Commons that they 
are ready to proceed upon the impeachment It is still 
open to the accused person to offer matters in arrest of 
judgement, and for this purpose the managers attend the 
House of Lords, and the accused is brought to the bar. 
Then the Speaker of the House of Commons demands 
judgement, and it is pronounced by the Lord who presided 
at the trial 

The execution of the sentence pronounced by the Lords 
teace. IS hke'^th© sentence of any other onimnal court, depenclcnt 
upon the pleasure of the Crown Although an ordmary 
prosecution is at the suit of the Crown, whereas an impeach* 
ment is at the suit of the Commons, the Crown is not thereby 
ousted of its prerogative of pardon. The King can pardon 
a person condemned upon an impeachment, or remit a part 
of the sentence, and has exercised this prerogative in various 
cases 

Some points have arisen in cases of impeachment which, 
after some controversy, appear to be settled by custom or 
statute — 

Stehma ^ questioned whether a commoner 

could be impeached for anything bnt a misdemeanour , and 
it was mamtained that he cannot be impeached for a capital 
offence In the case of Rtzhams, impeached by the 
Commons m i68i for high treason, at a time when he 
was hemg proceeded against for the same act at common 
law, the Lords refused to proceed with the impeachment 
Fitzhams was tned on indictment at common law, but the 
Commons protested agamst this action of the Lords, and 
in subsequent oases the objection was not raised, and the 
Lords resolved that the impeachment of- a commoner for 
a capital offence should be proceeded with.* 
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2 Another question has ansen as to the right of the 
person impeached to plead a pardon under the Great Seal 
in bar of the impeachment Wlien the Earl of Dauby was 
impoachedj in 1679, he produced a pardon under the Great 
Beah given after the prooeedmga in the impeachment bad 
commenced, and given with a view to bar the proceedings 
against the accirsed The Commons protested , indeed the 
oouise taken by the King, by Lord Banby^ and by the 
Chancellor, Lord Kottingham, open to the gravest 
objection, for the Crovn was made directly and personally 
responsible for the very same act which the C^ommons had 
made matter of impeachment ^ 

The question was set at rest by a clause in the Act of 
Settlement to the effect that ‘ no pardon mider the Great 
Beal of England be pleadable to an impc^achmont by the 
Gommons m Parliament - ’ 

3* The effect of a prorogation and of a dissolution of 
Parhament upon proceedings in an impeachment has been 
differently regarded at different times. Contrary resolu- 
tions have been passed by the House of Lords on these 
pomts, but the law may be stated as follows — Proceedmgs 
in the House of Lords on an impeachment are unaffected 
by a prorogation or a dissolution and this has been held 
without question since Warren Hastings’ case in 1786 But 
to avoid all difficulty vith regard to the proceedings of the 
House of Commons, an act was passed in each of the last 
two oases of impeachment ® providmg that they shall not be 
discontmned by prorogation or dissolution of Parliament 

4. As regards the position of the bishops dunng the course 
of an impeachment, the same^ difficulty has ansen as in the 

^ JonnifUs of the Hoiue of Commons, ix 575. and see yoI ix, The Grown, 
parti 

* 12 & 13 Will m, c 2, s 3 In tho cunouB case oi B v BoyM (1661) 
1 B. A B. 31 1, a witness m a prosecution for bribery had refused to answer 
a queatfon on the ground that it might mcnminate him The Sohcitor- 
General, who was condnotuig the proseontion, thereupon tendered him a 
pardon under the Great Seal, which the witness accepted but still lefusod 
to answer, because the pardon would, by reason of the Act of Settlement 
afford him no proteotion if he were impesobed 'The Court held that tbs 
contmgenoy was so remote and fanciful that it afforded no justification tor 
the refusal 

* 26 Geo ni, 0,^.4$ Geo Ill» a 125 
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case of the tnal of a peer The difficulty turns on the title 
of the bishop to his seat in the House of Lords, and on the 
question of ‘ ennobled blood 

The practice is, however, settled by custom and resolution 
of the House The Lords have resolved ‘ that the Lords 
spintoal have a nght to stay and sit in Court m capital 
cases, till the Court proceed to the vote of guilty or not 
guilty ^ ’ And by custom the bishops sit m the House 
dunng the tnal and vote on any incidental questions that 
may arise, but wthdraw before judgement is given, entering 
a protest ‘ saving to themselves and their successors all such 
rights in judicature as they have by law, and by right ought 
to have ’ 

We may pass o\er those acts, in form legislatiic, m sub- 
stance judicial, styled acts of attainder or of pains and 
penalties An Act of Parhament can, as we know, do any* 
thing It can make that an offence ’which was not, when 
committed, an offence agamst any existing law , it can assign 
to the offender, so created, a punishment which no Court 
could inflict The procedure is legislative and, as such, differs 
in no respect from legislation on any other matter of public 
importance 


§ 8 Appellate Jurtsdiciton of the House of Lords 

To discuss the history of the appellate jurisdiction of the 
House of Lords w ouid lead us far into legal and parhamentary 
antipuitifis If one may venture lyum a ^yeneral jdatement 
the process of its attamment may be described as follows 
After the three Common Law Courts had been parted from 
XteBiduaxy the Cuna Begis and had ac'^uired distinct jurisdiction in 
of concerning the King’s interest, or the King’s revenue, 

Crown or ooncenung suits between subject and subject, there yet 
remamed in the King a residuary judicial power This 
power was called into play where the Courts were not strong 
enough to do justice, or were deficient m rules apphoable to 
the case at issue, or were alleged to have decided wrongly 
The exercise of junsdiotion in cases where, from the greatness 
of the offender or the importance of the issue, it was thought 
* 13 Lord«* Joim 57? 
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that th6 Courts could not do adeq^uate justicCj seems to have Punish- 
assumed vanous forms Such cases were dealt with by the 
Crown in Parliament, the Crown m Chancery, and the Crown 
m Council As Farhament became more distmctly a law- oil 
making and tax-grantmg body, cases of this nature, when 
brought before it, assumed a political aspect Appeals in 
Parliament were forbidden in i Hen IV, and so far as this 
junsdiction survived m Parhament at all it sun I'v ed m the 
form of acts of attainder and private or peisonal acts The 
Chancellor too, as his jurisdiction took shape, ehminated 
cases of this character and they fell wholly into the hands 
of the Council And the Counoil or the Star Chamber, as 
employed by Henry VII, ‘ brought down pumshments on 
the heads of the great, when it was difficult to find a jury 
which would not be hmdered by fear or affection from 
bnngmg m a verdict against them ei on if it could be sup- 
ported by the strongest evidence ^ ’ 

The exercise of jurisdiction in cases where the Courts 
were unable to provide rules suitable to the matter in hand supple- 
passed into the Chancery, which developed a supplementary ^an^ry" 
body of law to meet the deficiencies occasioned by the 
rigidity of the Common law 

The appellate jurisdiction m cases of error passed into 
the House of Lords, and is all that Parliament retained of mon law 
the residuary judicial power vested m the Crown* Records 
were, as Lord Hale tells us ^ brought from other courts, the Lords 
sometimes to be examined %n plerto parhamento, sometimes 
carom praelaiis, procenbus et magnatibus %n parhamento. 

In the reign of Henry IV the Commons requested to be 
lebeved of the judicial business of Parhament^, and the 
Lords alone have exercised this jurisdiction Appeal lay 
to the House of Lords by wnt of error from the Common 
Law Courts, alleging error of law appearmg upon the face 
of the record. Early m the seventeenth century the House 
assumed, and (after some conflict with the House of Commons equity 
in the reign of Charles II) contmued to lexercise jurisdiction ^ 

1 OardineTp Hiet df England (1883), 15' 

* Hale, Jurisdiction of HouBe,of Lords, 0 zxii (p 127, ed HugresTe) 

* Stubbs, Const Hist 111 (qtb ed ) 24 a^d 494 
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Its effect 


m cases of appeals from decrees in equity \ Such an appeal 
was made by way of petition and not by writ of error, and 
was of the nature of a rehearing, though no new evidence was 
admitted 

Proceedings m Error before the House of Lords have 
been abolished by the Appellate Jurisdiction Act, 1876 ^ and 
all appeals take place by way of a rehearmg on petitions 
in a form provided by the Act, and by rules made m pur- 
suance of the Act , this procedure need not concern us here 

But it should be noted that the Appellate Jurisdiction 
Act, 1876, places the jurisdiction of the House of Lords 
upon a statutory basis and determines the constitution of 
the Court in so far as it provides that no appeal shall bo 
heard unless there are at least three members present wiio 
have judicial experience of the kind described m the Act 
A sitti^jg of this Court is, however, a sitting of the House 
oi Lords ; bills may be, and sometimes are, read at it a 
first time ^ , the forms of giving judgement follow the forms 
of carrying a motion on any other subject , and the Appellate 
Junsdiction Act, with its amending Acts ^ of 1887, may be 
said to have been directed not so much to ehangmg the 
character, as to securing the efficiency of that branch of the 
Court of Parhament which acts as a final Couit ot 
Appeal Of its functions in that capacity it will be propec 
to speak in deahng with the Courts 

§ 4 The Right of Pe^^^^ 09 l^»p 

The nght to petition was said by one of the Judges m 
the Seven Bishops’ case to be *”the birthright of the subject ’ 
in the Great Charter the King promised that he would not 

■ Shirhy v Fagg (1675), 9 tato Tnald, vol vi, p 1 122 

• 39^4oV]ct o 59 

• By 0 I (6) of the CnmiiiAl Appeal Act, 1907 (7 Edw VII, c 2^), an 
appeal aleo boa to the House of Lords from a docision of the Court of Criminal 
Appeal cm a ocrtificiato by the Attorney General that a point of law * oi 
etxG^tional public importanco ' is involved 

* See 44 Farl Dob , 5th sor (H of L ), 180-^, debate of March ist, 192 1, 
in the couTBO of which the practice was recognised aa technically correct, 
though open to cntieism on constitntionAl grounds as onfuemg the legiida 
tive and judicial functions of the House 

* 39 & 40 Viot c. 59 , 50 & 51 Viot o. 70 
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deny or postpone justice to any one, and thus whosoever in 
the thirteenth or fourteenth centimes wanted by peaceable 
means to get anything which was not recoverable on the 
courts of law^ addressed a petition to the King in that great 
council of which Parliament was at first regarded as a session. 
Legislation itself was, as we have seen, for a long time 
initiated by petition of the Commons or Clergy to the King m 
Council , individuals addressed the King m his great Council 
or m Parhament , and it was held that wherever ‘ from the 
poverfy of the petitioner, the power of his adversary, the 
insufiioiency of the law, or any other similar cause, he could 
not obtain redress, then the Supreme Court of Parliament 
was to give him a speedy and effectual remedy ^ ’ Vor the 
assortment of these petitions different arrangements were 
made from tune to time Kdward I appointed receivers and 
tners, and as the procedure of Parliament becamo organized, 
its first busmess upon opening \VHb to hear tho namo^ of the 
receivers and tners of petitions appointed by the King from 
among the Lords of Parliament 
The receiver's duty was to be acccssiblo to all persons 
who had complaints to make, such persons bouig invited 
by public proclamation, and to transmit their petitions, 
when received, to tho tners The tners assorted the peti- 
tions, banding over each to its appropriate tnbunal, tho 
Judges, the Chancery, tho Coimcil, or Parliament 
Strangely this practice sunned until 1886 m the pro- 
cedure of the House of Lords At tho comiiifmcement of every 

The receivers were judges or masters in tho Courts , the 
tners were chosen from among the temporal peers * 

^ Select Committoo on Public Potitione, 1833 

* Tho entry appears upon the Journals of iSSo jib folloiia — 

* Reoevoure des Pobitions do le Grande Bretagne ot dTrlando 
'Messire Alexander Edmund Cockbum, Chevalier ct Chief Justicor de 

Bane Commiina 

* Messiro Robert Lush, CSiovahor ot Justicer 
' Measim Henry Willmni Fmylmg, Ecu>er 

' oeuz qifi vealent dclivre letrrs Petitions lea liailleiit dedans six jours 
pioohsimneni ensuivant ^ 

*' Lch Rocovoiirs /lea Petitions de Gascoigne ot dts auti’cs terres ct pays 
de par la mer at des Isles'* 
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Petitions passed out of this stage as the funotious of the 
Courts, the Chancery, the Council, and the Parliament 
became defimte The smtor then went direct to the place 
where a remedy was attainable 

By the end of the reign of Bichard II the Gbancery had 
built up an eqmtable jurisdiction supplementary to that 
of the Common Law Courts the King’s Council, too, was 
now clearly distinct from Parliament, among its other 
functions it afforded a remedy to suitors who were too 
poor to meet the charge of litigation in the Commoli La\\ 
Courts or were oppressed by persons too powerful to 
dealt with by the ordinary process of law The High Court 
of Parliament was no longer the resort of suitors who deszrwl 
Petitions a remedy for individual gnei ances Their place was taken 
by suitors of another sort, who desired to use the legislative 
powers of Parliament to obtain a pnmJetftunit a cliango of 
the \2kVf for their benefit, or an exemption from its provisions 
Prom the time of Henry IV such suitors become frequent, 
addressing themselves chiefly to the Commons, sometimes 
to both Houses of Parliament, sometimes to tho King in 
Council But such pot it ions, to whomsoevei they wen* 
addressed, were mot and dealt with by legislation, wliioh 
received the assent of Crown and Parliament 


'Mesfure Fitzi-oy Kelly, Che^alior et Chief Barou do VExchequer dc la 
Reyno 

' Mewiro Charles Edward Pollock, Chevalier ct Justiccr 

' Mesairo John Walter Huddleston, Chevalier 

^ Et ceux qui voulent dclivre leurs Petitions Ics baillcnt dedans six jours 
prochomment onsuivant 

* Les Tnours doa Petitions do la Gfando Bretagne ct d Irlandi 

* liO Due do Bedford 

‘ lAi Due do Devonshire 

* Le Marquis do Lajisdowno ’ 

[And twenty one other poors ] 

' Touts eux ensemble, cm quatre des Beignoura avantditz, appellant aux 
eux loB Serjeants de la Reyne, quant sera hesoigne, tiendront leur place 
en la Ghambre du Tresoner 

* Triours dcs Petitions do Qascoigne et des autres terres et pays de 
par la mer et dea isles * 

[Thou follows i list of twenty one peers ] 

* Touts eux onsemblo, ou quatre doe Beigneuifl avantdTtz, appellant aux 

eox les Serjeants de la Boyne, qnont sera besoignoT ^leodroct leur place 
on la Ghambie du Chambellan ’ » * 
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Fnvate bill legislation was simpler in its objects than it 
IS now, though similar m its character An estate act, 
a divorce act, a naturalization act, are modern instances of 
the hmited kind of pnmlegia which petitioners sought when 
they first asked Parhament to alter the law on their behalf 
A railway or canal bill, though conferrmg exceptional 
rights on a corporation, may affect in its operation the pro- 
pnetary rights of very many, and the comfort or prospcnty 
of a large portion of the community The line between 
pubhe^and private legislation is loss easily drawn than it 
was m the early days of pni ate petitions 

But we have so far spoken only of petitions of two kinds — 
petitions which asked Parliament for a remedy afterwards 
given directly by the Courts or the Council, and petitions 
which asked for changes or exemptions from the law on 
behalf of individuals ^ 

What are called public petitions, thit i% petitions 
complainmg of public grievances, and asking for some 
change in the general laiN, or some legislation to meet now 
ciroumstanccB, are not common beforo the sei cut cent h 
century 

A Committee of Grievances, io ninth petitions were 
referred, was appomted by the House of Commons in 1571, 
and throughout the reigns of James I and Charles 1 entries 
appear m the Journals of the House regulating or referring 
to the proceedings of this Committee In January, 1640, 
we find this entry — 

• Members added to the Committee for sorimg petitions, 
and arc specially to consider" of and to sort such petitions 
as concern the public ’ 

Such petitions muliiphcvl dunug the first yearn of the 
Long Parliament, and after the Eestoration it was thought 
well to restnot tumultuous petitioning on mutters of public 
policy 

13 Car. II, st I, c 5, prohibits under penalty of £100 — 

(i) The signing of petitions to the Kmg or either House 
of Fa^ament fjr any change m CJiurch or State by more 
than twenty persor^, unless anuroved in the oountiv. bv 
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three jnstioea of the peace or a majority of the grand jury 
Bitting at ESSizeB or quarter sesBionSj in London by the 
Mayorj Aldermen^ and Common Council 

(2) The presentation of a petition by a company of more 
than ten persons 

The Bill of Rights asserts generally that — 

‘ It IS the right of the subjects to petition the King, and 
all commitments and prosecutions for such petitioning are 
illegal ’ 

The statute law relating to petitions is thus (fi httle 
moment , for the Act of Charles II seems to be construed 
as directed not against petitiomng, but against the presenta- 
tion of petitions in a tumultuous manner , while the Bill 
of Bights merely asserts a general nght to petition the King 
It 18 more important to follow the dealmgs of the Tjords 
and the Commons with regard to petitions submitted to 
them, • 

right of As to the respeotno nghts of petitioners to petition, and 
tg preBcnt the Commons to deal with such petitions, the House declared 
thoni. principles on which it would act in two resolutions passed 

in 1669, which run thus — 

* That it IS an inherent right of every commoner m England 
to prepare and present Petitions to the House of Common'i 
m case of grievance, and the House of Commons to receu 
the same ’ ^ 


right of * That it 16 an undoubted right and pnvilege of the 
Commons Commons to judge and determine concerning the nature 
thom^ and matter of such petitions, how far ihey are fit or unfit 
to be received ’ 


The right to make and precTent petitions, and the nght to 
receive and consider petitions was so far clearly set forth, 
but it has been a matter of moreasmg difdculty to deal with 
petitions as they became more frequent 
Earlier Every petition must be presented to the House by a 
procedure presentation, the reading and often the 

discussion of petitions made inroads upon the time of the 
House, which evonttially needed limitation Petitions had 
to bo presented before *io in the mornmgr at that hour, 

* Bee Pankhwrat y Jamak(i9ii)» i&i L 946 



f4] PUBLIC PETITIONS 395 

fifty years ago, members who had petitions to present came 
down and balloted for places , if a member came out high 
on the list he might get his petition presented and read, 
and, if need be, diacussed that evemng If he got a low 
place on the ballot, the time allowed for the reception of 
pubhe petitions might, owing to pressure of the public 
busmeSB of the House, be too shoit to enable him to present 
his petition, and he would ha\o to reappear at lo a m the 
next djy to take his chance of another ballot 

The numbers of petitions steadily increased. In the five 
years ending 1789 it was 880 In the fi^o years ending 
1831 it was 24,492 In the li^e yeais ending 1877 it was 
91,846 The cost of pnntmg petitions amounted between 
1826-1831 to £12,000* 

To remedy these troubles the House lias framed various 
rules A Select Committee is now appointed, m pursuance 
of a resolution of February 20th, 1833, to which are inferred 
all petitions except such as relate to pnvate bills The 
duty of this Committee is to classify, to abstract, and to 
report* Its reports are issued at mterials during session, 
and the Committee has power to direct the printing of a 
petition in extenso, and to limit its circulation to uiembei'S 
of the House \ 

As a consequence of this process of classification and 
abstractmg of petitions by the Committee, the House lias 
been able to economize its time 111 the presentation of 
petitions, and by standing orders of 1842 and 1853 to limit 
the dealings with a petition on its presentation by a member 
to a statement of the partly from which it comes, the 
number of signatures, the material allegations and the 
prayer with which it concludes* No debate is allowed, but 
the petition if required to bo read may be read by the clerk 
of the House The rule as to debate may be sot aside, and 
the petition discussed if it should disclose a case of urgency 
for which an immediate leiuedy is lequired ^ 

It remains to consider how the House will deal with 
Petitions whioh are m form msufficienl, or in matter such 
as the* House cohsiders * unfit to be^ received ’ 

^ Standing Orders, T^-Sa ^ Ibid* 
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In form a petition must satisfy certain requirements It 
must be 'written, it must be free from erasures or interlinea- 
tions, it must not be a simple memonal or remonstrtuice, 
but must conclude with a prayer. 

In matter it must be respectful of the privileges of the 
House, and free from disloyalty or expression of intention 
to resist the law Beyond this the inclination of modern 
times IB to allow the -widest latitude to petitions 

One may profitably compare the Kentish Petitiofi witli 
a somewhat less celebrated, though at the tim(' notorious, 
petition of the year 1875 

T!he Kentish Peiiticm^, drawn up on the 29th of Apnl, 
1701, and signed bv all the Deputy Lieutenants of tlic' 
county present, more than twenty Justices of the Peace 
and a large number of freeholders, was mtended to urge 
the Commons to greater dispatch of business, and to enable 
the Kmg to fulfil his treaty obligations 'with the States 
General It concluded with a prayer ‘ That this House will 
have regard to the voice of the people that oui religion 
and safety may be effectually pro-vided for , that tlie Io\al 
addresses of this House may be turned into bills of supplv , 
and that His Majesty may be enabled powerfully to assist 
his allies before it is too late ’ 

On this petition the following resolution w^as passed — 

' That the Petition is scandalous, msolent and seditious, 
tending to destroy the Constitution of Parhament, and to 
subvert the estabhshed Government of this realm 

The gentlemen who presented the petition were \oted 
guilty of a breach of Privilege, and were imprisoned by 
order of the House. 

The Pnttlewell Petition was presented m the year 1875, 
and related to the conduct of the three judges who presided 
at the tnal at bar of Orton, the claimant of the Tichborne 
estates But the petition did not merely impugn the good 
faith of the judges, at suggested that the Speaker had not 
been impartial in deahng with complaints of the conduct of 
this tnal 

* 13 GommoiiB* Jbumals, 516 
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The Select Committee on public petitions drew the 
attention of the House to this document, and after an 
intereatmg debate tho order that the petition should he 
upon the table was read and discharged ^ 

It would seem from the tenor of the debate that the 
ground of objection to the petition was the reflection on 
the Speaker’s impartiality It would not ha\ e been a ground 
for rejection that the conduct of the judges was commented 
upon with freedom, for the precedents of the last thirty 
years go to show that the House wisely allows petitioners 
to express anything short of an intention to break the law, 
or a contempt for the body to which they appeal for redress. 

A petition may he rejected at once^ upon its presentation 
by the member m charge of it , or, as in the case of the 
Pnttlewell petition, it may be ordered to lie on the table, 
and when attention is drawn to it by the Select Committee, 
the order may bo discharged and the petition thoreupon 
rejected 

§ 0 Committees of Inquiry 

The practice of inquiring into the conduct of individuals 
or of departments of government by means of special or 
select committees of the House is said by Mr Hallam ® to 
have begun m the year 1689 The mismanagement of the 
war then bemg earned on m Ireland was the cause of this 
inquiry bemg instituted, and upon its report, which reflected 
severely upon the conduct of Colonel Lundy, the governor 
of Londonderry, the House addressed the Crown with a 
request that he might be sent to Englfl^nd for trial on the 
charge of treason 

This right of inqmry, smee frequently exercised, depended 
for its efficacy on the oxerciso of parliamentary privilege to 
enforce attendance of witnesses and production of docu- 
ments , but it was for a very long time hampered by the 
want of power in the House or in any committee of the 
House to admimster an oath Gradually > and for certain 
occasions, the power was given to committees to examine 
witnesses uppn oath The first concession of this right 

* I JO Cota Joum 134 , 223 Haifsard* 3^1 97 ^ 

* Hutdrj of England, 143. 


Oregin of 
the prac* 
tico 


Need of 
power to 
adminis- 
ter oaths 



396 THE HIGH COURT OF PARLIAMENT [Chap IX 


Tho 

Crimoan 

Com- 

nuttce 


was made by the Grenville Act, 1770, m the case of com- 
mittees for trying disputed returns the power was subse- 
quently given to committees upon private bills , and finally, 
by the Farhamentary Witnesses Oaths Act, 1871 the 
House of Commons may admimster an oath to a witness 
at the Bar of the fTouse, or any committee of the House 
may administer an oath to the witnesses examined before it ^ 

The scope and character of the inquiry may vary greatly 
and the value of the inquiry may vaiy in proportion 
A committee may be appointed to take evidence to the 
workmg of a department, as to the propnety of brmging 
new matters under the supervision or control of the execu- 
tive, as to the causes of a disaster, as to the conduct of an 
individual 

‘ A Committee/ said Mr Gladstone in 1855 * is extremely 
fitteA to investigate truth in its more general forms, by bringing 
every possible form of thought to bear on the points before it , 
but it 18 also well fitted for overloading every question with ten or 
fifteen times the quantity of matter neceaaary for its consideration , 
and therefore as ill as possible calculated for those rapid searching 
and decisive inguinea which have practical remedies rather than 
the amving at general propositions for their mam busmess ® * 

These words mdicato the bmits within which committees 
of either House may profitably work They may collect 
facts with a view to future legislation , they may be used 
to ascertain a specific fact, as when a committee examined 
the physicians of George III with a view to the ascertain- 
ment of his mental condition But they may also trench 
upon judicial or executive functions Thus on the 
29th January, 1855, Hoiise of Commons determined to 
appoint a committee to inqmre ' into the condition of our 
army before Sebastopol, and into the oonduot of those 
departments of Government whose duty it has been to 
admimstor to the wants of that army ’ This vote of the 

* 34 * 35 e- 83 

* If A miness refnm to answer questions addressed to him by the Com- 
mittee, the matter is brcpght before the House as one of Fnvilegc, nnd tho 
witness may be brought to tbe Bar « case of Mr Kirkwood ( ^897), 152 Com 
Joum. 361 , case of Mr Maxse (where, however, the^Houso look >30 action 
on tho Committee's report) (1912), 167 Com Joivn 5431 

* 136 Hansard, 3rd ser, p 1S37 
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House of Commons was treated as u vote of censure by the 
Gk>vemmeiit of Lord Aberdeen He and hia colleagues 
resigned, and Lord Palmerston became Prime Minister. 
But Lord Palmerston pro]iosed to treat the vote of the 
29th of January not merelv us a vote of censure on Lord 
Aberdeen’s Government, but as an expression of intention, on 
the part of the House to inquire mto the past and present con- 
duct of the war in the Cnmea The committee v\ as appomtedi 
but the acquiescence of Lord Palmerston in its appointment 
cost hiia the adhesion of three prominent members of his 
Goremnient, Sir James Graham, Hr Sidney Herbert, and 
Mr, Gladstone They urged that to hold such an mquiry 
in the midst of war would necessarily paralyse the depait- 
ments of government which were engaged in supermtend- 
ing and providmg for our military operations, that it would 
be unfair to the officers who were conducting them on the 
spot, and that if the appomtment of the comnuttee Ineant 
anything, it meant that the House proposed to interfere 
with the management of the v^ar Mr Gladstone was of 
opimon that ^ an mqmry such as is proposed is mcompatible 
with real confidenco on the part of Parliament in those who 
hold executivo office, and entirely mcompatible with the 
credit and authority which ought, under all ciioumstances, 
to belong to the HimsterB of the Crown, whatei er party or 
pohtical creed they may profess * 

This is an extreme view and seems to put the case too high 
The power of the House of Commons to criticise the action 
ot executive and caii Jdnustere to account je aadoabted, 
but the appointment of a Committee of the House to 
BScertam facts and ev^en to apportion responsibility is dis- 
tinguiBhable from the direct mterference with executive 
action which would ensue from Parliamentary inquiries held 
on transactions which were in course of bemg carried through 
by Mmisters ^ 

A Gk)vemment may, however, prefer to adopt an mter- 

^ Bee 84 Fail. Deb , 5th aor , 1236 , speech of Mr Asquith, ou 2otii Jul>, 
191^ on the xnotian lor & Solect Committeo to uuluiro into the opeiatioiiB 
in Meflopotazma alhd the Dardanelles Go^omments have seldom had lees 
cause to'^omplain qfinteiference with oxecufiye functions by the House 
ol Commons than during the late wor. 
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mediate comrse and to assent to the appointment of a body 
which, though consisting largely of members of one or both 
Houses, contams also an outside element, and is theiefore m 
the nature of an independent tribunal and less hkely to be 
influenced by party bias Such were the Commiasions set 
up by statute to investigate not only the inception and con- 
duct of the operations m Mesopotamia and the Dardanelles 
during the late war, but also (following the Crimean 
precedent) ' the responsibility of those departments of 
Government whose duty it has been to minister to the 
wants of the Forces employed m those theatres of war ’ ^ 

The executive can always through the agency of Bojal 
Commissions hold mquiries on its own account and is 
responsible for the appointment of such Commissions and 
the conduct of their inquiries , but the method of inquiry 
illustrated by the Mesopotaima and Dardanelles Com- 
imssions seems hkely to gam ground in cases where the 
subject matter of the inquiry is one which has excited 
immediate political or popular interest, and where the 
ascertainment of the truth may, unless entrusted to an 
independent and semi-judicial body, become difficult by 
reason of the introduction of party feelings and prejudice 
And an Act has now been passed ^ which provides that where 
it has been resolved by both Houses of Farhaznent that it is 
expedient that a tribunal be estabhshed for mquirmg into 
a definite matter described m the Besolution as of urgent 
public importance, and m pursuance of the Besolution a 
tnbunal is appointed for the purpose cither by His 3Iajesty 
or the Secretary of State, the instrument of appointment 
may confer on the tnbunal the powers given by the Act 
These include all the powers of the High Court in respect 
of the attendance and examination of witnesses and the 
production of documents, and the right to bring before the 
High Court with a view to thoir punishment for contempt 
persons who refuse to appear or give evidence before the 
tribunal or who commit any act which would constitute 
contempt of court lu legal proceedings ^ 

* Special OemmiBstona (DirdanellcB and Mesopot^hiiaJ Act, i9iC (6 & 7 

Goo V, c 34) ^ 

• TiibuniLifl of Inquiry (Evidence) Act, 1921 (i i Qoo Vp c 7) 
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§ 6 Address for the revioval of sermnts of the Crown 

The report of a. couunittoe of mqmry may form the 
foundation^ though it need not be tho only foundation, for 
an exercise of the judicial functions of Parhament 
Certain officers of state, the most important and con< Mode of 
spiouous of whom are the judges are removable upon an 
address to the Cromi made by both Houses of Parhament. niovalof 
The ground of proceedings by address may be the petition of sfcate 
of an individual, the motion of a member, or the report of 
a Select Committee appointed in consequence of such 
petition or motion 

These proceedings assume a judicial character, and it 
would appear proper that they should begin in the Commons 
For the Commons are especially ‘ the grand inquest of the 
High Court of Parliament ' , and there is this further 
reason against such proceedings being commenced in the 
Lords, that if when the matter came before the Commons 
they thought it a case for an impeachment, the Lords 
would be m the unsatisfactory position of judges who bad 
pro-judged the case on \\hioh they ^ero called to decide 
The House of Commons, having appointed a committee 
to inquire mto the truth of charges made, whether by minify 
petition or on motion, and haying received the report of 
the committee, hears tho official complamed of m his 
defence. It may accept without furthei mquiry the report 
of the committee but the better opinion seems to be that 
thn avtdnnm oigunafi fJjn ipycsAn. eJmr/ypd,, altJmui^ it haa 
already been taken by the committee, should be heard at 
the bar of the House 

If the House of Coinnions is satisfied of the truth of the AddwBBto 
charges made, an Address to the Crown is drafted praying ® 
the removal of the officer charged, and this, when agreed 
to, is communicated to the Lords They, if they please, 
mqmre again into the oMdenoe, and, if satisfied, agree to Agree* 
the Address and send a message to the Commons to that 

' By the Aot of Settlement (12 ft 13 Will HI, 2) 

* See the caae^of Sir Jonah Barrington, Bot forth at length in Todd's 
Parilamj^tazy Goveriunent m England, 11 73% (S67 m cd of 1889) 

3842 J 
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effect. Thereupon members of the two Houses are deputed 
to prcBPnt. the Address to the Crown 

In oases of the sort deBcnbed» Statute has provided for 
the exercise by the Houses of this judicial power In the 
particular instance of the judges the Act of Settlement 
introduced this Parliamentary control in addition to the 
powers of removal which the Crown possesses if a judge 
should misconduct himself in the business of his office 
But an address for the removal of an officer of State, 
proffered to the Crown by either House, may be more 
than an expression of disapproval of the conduct of the 
executive generally, or of an mdividual member of it in 
particular 

§ 7. Parhanient and (he Mvnuiers of the Crown 
Addreaa In diBOusBing the limits which should be assigned to 
moTOi oi Select Committees, we came upon the relations 

Minister, qJ the Houses of Parliament to the Mimsters of the Crown, 
and touched the point at which danger ansca from the 
mterference of a popular assembly with the action of the 
executive That point is not easy to define The modem 
practice of questionmg Mimsters of the Crown m either 
House, jomed to the faoihty with which mformatiou of 
some sort on all subjects is procurable through the post, the 
telegraph, and the press, would seem to keep the executive 
under a standmg committee of mquiry And yet it is also 
cortam that Parliament recogmzes to the full the importance^ 
6t non-iilterveiiiion m meltters dt governmeiii , anb inat on 
the rare occasions when it has encroached upon executive 
functions, such encroaohmenUwas the result of error rather 
than intention ^ Disapprobation of a ministor, of a depart* 
ment, of a pohoy, may be and is from time to time expressed, 
but mterference with the action of a Munster, or of a depart- 
ment, or with the development of a pohoy is, on the whole, 
carefully avoided 

Yet an expression of confidence or disapproval is a judge- 
ment passed by ono or other House upon the Mimsters of 

^ The mterveniion ol the House of Lords in a matter of Royal Air Force 
disoipliiie m 1919 may be cit^ 
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the Crown It may relate to a mattei for \\hieh aii mdi- 
vidn&l Minister is responsible, a matter nneuimecteil wiUi 
the general oharaef er or policy of the Go\ omment. In such 
a case the retention of ofiSce by the indiMdual mtiy alone 
be affected by the vote Or it may relate to matters for 
which the Ministry considers itself collectuolv responsible, 
and may thus brmg about the retirement of the MimsterB 
of the Crown and a change m the policy of tho country 

Yet it would seem that the Bouse of Commons is 
leluctdnt to mterfere m the composition as it is m the 
action of the exeentne hor when the confidence of tho 
nation in a Mimstry is withdrawn, this is indicated either 
by the unmistakable \ erdict of the polling booths, as in 1868, 

1874, 1880, 1886 1905, or by an adverae vote m the House 
of Commons on some matter which Ministers regard as \jttil 
There are but three instances, all in Quceii Victory’s reign, of 
a defimte expression of opinion bv the House of Commons 
that the Crown should change its Mimsters — of a definite 
vote by the House to tho effect that it is expedient that 
Ministers should possess the confidence of the House and 
of the country, and that such confidence is not reposed m or of 
the present ilimsters of the Crown Vote's of this nature 
havmg been passed in 1841, m 1859 and m 1892, led in mMinia- 
each case to the resignation of the Mmistry ^ 

But the effect and legal character of a ^ ote of thib nature Diffon 
must he carefully distinguished from an address such as 
that for the removal of a judge The latter is a statutory romoralaf 
remedy gi^en to the estates of the realm for the security 
of the due admimstration of justice the former is a mode of 
expreasmg diBappro\al of th 4 mdmduals whom the Crown 
employs for the time being lu the transaction of the busmess 
of government 

And thus we are led hy graduated stages from the direct Control of 
and legal exercise by Parliament of judicial power, m cases nieU*oTor 
of supreme importance, to the exorcise of that constant oxecutno, 
cntioism and control of the exocutue which our system of 
Cabmet government puts mto the haifds of the legislature. 

By questions g^ddressed to Miniftters of the Crown, by 
motions for papers on matters of present mterest, the 

D d 2i 
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members of either House can keep a check on current 
business and obtam explanation of its conduct, so far as 
IS not inconsistent with the public ad\antage By \otes 
of censure, or by votes expresaing want of confidence, by 
adverse majorities in important questions. Parliament can 
pronounce judgement on those oflicers of state to whom the 
King has entrusted the conduct of affairs 

But here we pass outside the region of law and come to 
those comention«i or constitutional understandmgs which, as 
Professor Dicey has said, ‘ may be expressed mth eaffe and 
technical correctness in the form of regulations in reference 
to the exercise of the prerogative ^ ’ As such they sshoultl 
be more properly deferred for treatment when we come to 
deal with the prerogatne of the Crown in respect of the 
choice of Ministers and the determination uf pohcj But 
here it may be well to sav this much 

Such •control as the House of Comnioiw oxeicises o^er 
the choice of Mimsters by the Crown rests, so far as it Iw*! 
any legal basis, on precisely the same footing as the necessitv 
for annual Sessions of Parliament If Parliament does no I 
meet, the army cannot be maintamcd, and much of the 
revenue of the year cannot legallj be paid away If Parlia- 
ment does meet, the House of Commons has powtT, if so 
minded, to refuse to pass the Army Bill and the Appro- 
priation Bill The necessity for summoning a Parliament 
and the necessity for keeping on good Unm with that 
Parliament are therefore the same , and it is tlie House of 
Commons which wields the power in these matters, becaubi 
the Crown can, as we have seen, alter the compoBitioii of 
the House of Lords by a creation of Peers, while il cun oiiK 
alter the composition of the House of Commons by an ajipeal 
to the electorate 

If therefore the majority of the House of Commons and 
the Miiusiiy are hopelessly at variance, and the House of 
Commons expresses its opmion by votes of censure, the 
Crown must do one of three things it must either keep 
its Mmisters and its Parliament, with the intention, should 
the necessary statutes not be passed, of ^alntain^g an 

^ Dicoy, ol the CoD6^tiitioa (cd 7), ft 2 
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army, aud spetidmg tbe public money in dehance ol law , 
or it must keep its Mim3teK» and disBoh e Parliament , or 
it must keep its Parliament and change its Ministera. 

But practically the^-e bauctions are not contemplated when The legal 
a Ministry is changed A 3tmjgtri may last for years which 
IS m a permauent luiiionty in the House of Lords, yet the aortcd to , 
House of Lords does not attempt, and riohody ever supposes 
that it will attempt, to throw out the Xrmy Bill AVhen 
a Ministry is eenhured 1)^ the House of Commons, or is 
beaten on a (li\ision in a matter which it ha*- declared to 
be vital to its existence nobody ever supposes that it will 
remain m olhce ami violate the law We expect that the 
Ministers will tender their resignations unless they have 
reason to believe that the House of Commons does not 
represent the feelmg of the country, ami in that case they 
will ask the King to cJU'-solve Pdrliii merit .itifl will appeal 
to the electorate j 

But we must not torget that the pussihle ^ lolation ot the 
law IS not the onlv why a Mmi>try should retire 

when it is shown to ha\ i hbt the eonhdence of the House 
or ot the eoimtiy Mimstei-si are not only the servants of 
the Kmg, they represent the public opm»on of the United 
Kmgdom When fhty ct-a'-e to impen^onate public opinion 
they become a mere group of personages who must stand 
or fall bv the piudence and success ot their action They 
may have to deal with di'jorders at honu or hostile mani- 
festations abroad thtv would tn niftt these with 

the inowledire th^it the^ harf not thi ronho’ence or support 
of the country and thfir opponents at home and abroad 
would know this too ^ 

W*e amve then at this point, fhat the King, as repre- butae- 
sented by his MinntfTS, mint, by the comentions of the harmony 
constitution, work m harmony with jHibJic opinion as 

^ It la possible for a Ministry to romain in office for a connideratJe tune Commonff, 
after ondoii^mg a, \ote of ccnmiro without any risk of breaking tbe law 
Lord Salisbury "a govern m<nf jn 1892, might ha^o held office dunng the 
recess, for a period of hv© or six months* after a yotf of want of confidence 
had been passed by the Hoiiffc oi Comwi/wis*' Tho jiracfcica) and vital 
objection to such action on the part fA a Ministry wonld b© found in the 
wfH^gsa of Its position if it hnd to disci^ entiral diplomatic fpieations 
with foreign, powim. 
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represented by the members of the House of Commons 
The neoessilv lies in the biickgrouiid , it forms an 
ultimate sanetion which is not often present to the minds 
of those who aot upon it 

The conventional necessity is u holly outside the con- 
templation of law The will of the electorate can onh be 
expressed through its representatives, just as the will of 
the Crown can only be expressed thiongh its Mimsters 
And what is sometimes talked of us the mandate ot the 
constituencies has no legal \ahie • 

A memlier of the House of Commom represents not merelv 
the cons tit uencv which has returned him to Pjrliameiit bui 
the entire kingdom^ He is bound to respect the ^Mbh^ s ot 
hiB constituents, partlv becaufle he may hav e engageil hiiii- 
self at the time of his election to try and promote tlum 
partly because he may fear rejection on the next occasion 
of his b^ing a candidate if be does not act up to his pro- 
fessions But he IS bound also to remember that lie ri^pre- 
sents the Commons of the realm and that the mtere-^U ot 


hia constituency are but a fraction of the interests v^hich he 
has in charge 

If therefore a Mmistry were placed m a mmonty m the 
House of Commons on a vote of censure, this would be an 
indication, probable though not cert am, that the majority 
of the electorate desired to see the pohey of the country 
directed by other hands it would foreshadow lemotel} 
certam legal difficulties which hare never as yet been 
allowed to arise 

Verdict of Under the existmg conditions of our political life the 
el^oIT^ electorate at a general election decides which party is, for 
some 3 ears, to govern the country. The Mimsters who 
are the leaders of this party are not likely to be placed m 
a minority, under ordinary circumstances, durmg this time 
Their majority may become attenuated by adverse bye- 
elections their follower may grow careless and indolent 
some great new issue may suddenly arise which breaks 
existing party Imes, such as Home m 1886, and Tariil 
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'Seiorm m igoj . or dii nd^ajoUge ma\ be taken o{ aome 
ohonce combmafeion ot ^\liicii oombmed with 

care]eBsne0fl on the pert of the muudteiitipl majority, by 
what la known as a siuip \ ote place them for the moment, 
HE a nnnonty on a division 

Apart from theae ( \e*"pt.ional dcoumataacea ^Imisters are 
uanaity aecuie ot the &uppor< of thobi* wiio ^\e^e bent to 
Bicpport them by the tiectuiN 

The followers of the pdilv lU power <lo no doubt hold 
tbo lile of lh.( (}u\eriurH jit lu then luudb 'Pliev can end 
it bv a wittidrti.NMil oi Mipjtoil Hut llie (loi eminent, in 
turn, Lolda in ith luiuds ike Pdihtiiin idaiv ixwtftiiee of its 
flopporiers The Priuu Mitintei bv tlaimiii^ a dissolution 
can bend lus lefraotoix tollowt^rs lu lliiir oonbtituencies 
and we are begimmiir to ieaU/;< since 1885, the provorbiftl 
ftoklenesB of a <leinocrdc\ 

Here we pass uubicU th*- legion ot 'statute or Uommou 
Law or constitutional <ou\»*Jitioii 

Wg are in the habit lU ^dMUg that u Miii^try Ums under 
the constiuit inticiaiii i>t ilu Hdubt ot Commonn» and 
can oontinue to \i\k onU liv the itoodwiii tji the HoUbe of 
Commons. Bui tin idititi’-m iht critioibni of the nnnonty, 
and the goodwill <d ilie ixujontA’ has (oim, through the 
agency of partv oigtinuation. to lie hoimwlmt meohamcal 
and unreal It would bt mon^ tnu* to sav I hat the House 
of Commond Ihi-j iMome a iiuchim lot « \pressing tlie 
opinion of the Cinbihtncrieies 1 licit opinion, urganiiiiil 
and luonlUed bvp.irtv iruiiicigeinent Wdb loimulated, or was 
supposed to be torniiilat t d .it t he preceding general eh'ctioii 

The mediaeval of ( oinmons dtinnndud that tin 

officers of btate should tji diosi^n hy theiu'idxea the Huuhe 
of Commons in the se^enleenTh eentnrr used the process 
of impeachment 4 cheek on is whcjse pohev dis* 

pleased them ironi thi* BeioJntioji onwaids, the House 
m theory, and to a large evtejit in practice, determined 
the choice of the men whom JJ>e frown should employ and 
exercised a pontrol o\ er tbeir policy and thi'ir continiwvnce 
in ofiToe. Thrv^nghont the eighte.mth pentury, and indeed 
until after fefia Rc^form An* ol xSsa?, tbe^ inftaeme^ of the 
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Crown was a factor, Bometimes a potent factor, in the con- 
struction and life of a Ministry , but from 1832 to 1885 wo 
may say that this theory was m fairly close correspondence 
with practice 

In recent times the power thus exercised by the House 
of Commons has passed, in groat measure, to the electorate, 
who can only use it at mtervals, and only with effect at 
a general election Party orgamzation combines with 
electoral conditions to narrow the choice of constituencies to 
the stnet supporters of dehmte programmes or leaders , w hilo 
party disciplmo controls the action of the majority m tho 
House, and while it cannot ahvays bilcnce criticibiii can 
ensure that cnticisin docs not tako effect in the form of an 
adverse a ote 

It IS also to be obsened that ccitam functions, whicii in 
a less highly specialized age might have been regard<Ml us 
appropriate to Parliament alone, ha\e been gitidually 
assumed by outside organizations representmg ]<uge and 
important interests, tho great trade umoiib, employers* 
associations, professional bocicties, and others Tin (‘xib- 
tence of these bodies indicates a development upon the liiieh 
of what IS sometimes kno^vn as ‘ functional lepiesentatiun * 
They have their own constituents, whose support maj bo 
obsential to the Government of the day , they can bnng an ex 
pert knowledge to bear on particular problems of government 
which the oidmaxy member of Parhainent cannot always be 
expected to have , and representing, as they do, the interests 
of economic groups rather than of communities, their 
influence can be exerted more rapidly and effectii ely lliaii 
would be possible through Parliamentary machinery Yet, 
though complaint is made that Parhament is sometimes 
called upon to do no more than register its approval of 
arrangements made outside between the Gpvernment and 
these orgamzations, and that its constitutional rights are 
thereby infrmged, it retams the right of final supervision 
and control Just as the English jury performs its moat 
valuable function in* applying the touchstone^ of common 
sense to legal problems, so m a larger sphere «does the House 
of Commons, a body of represontativeB and n<ft of delegates. 



17] QUASI-JUDICIAL PUXCTJONS 409 

% 

oontinue to act as intcrprrtL*r of the sense of tbo community 
as a whole, and the temper of the Homo ^Mn often exer- 
cise a subtle and mdefinable influence upon Go^ onunentg, 
not le6& real than that of the divibion lobbies 
Formally the support of the House of Commoua remains 
necessary to the existence, to the exeontuo energy, to 
the legislative activity of a 6o\ eminent, and it is not 
merely fanciful to associate this constant opportunity, still 
enjoyed, for questioning, surveying, and in a more limited 
degree discussing the action of a Government, with the duties 
oonnoted in the term * the High Court of Farliainonl \ 



APPENDIX I 

THE KORTHERN IRELAND PARLIAMENT 

Tse Northern Ireland Parliament was established by the 
Gk>venun6nt of Ireland Act^ 1920 and consists of the Croivn, 
a Senate, and a House of Commons It exercises jurisdiction 
over an area compnsmg the Parliamentary Counties of Antrim 
Armagh, Down, Fermanagh, Londonderry, and Tyro|ie, ami 
the PaTliamentaiy “Boroughs of Belfast and Londonderry ^ 

§ I Legislative Powers 

The Northern Ireland Parliament docs not possosb the 
legislative omnipotence of the United Kingdom Parliament, 
even within its own area Its powers are limited by the Act 
which created it, and these InnitationB fall into certain veil- 
definec^groups 

The Parliament may make laws for the peac*<* (/rder and 
good government of Northern Ireland, but only 111 respect of 
matters exclusively relating to Northern Ii eland or any part 
thereof On certain very important subjects, however, it has 
no power to legislate at all Among these are the Crown 
or the property of the Crown, or the Lord Lieutenant , the 
makmg of peace and war or matters arising from a state of 
war, the armed forces of the Crown or the defence of tht‘ 
realm , treaties or any relations wjtli foreign states or with 
other parts of the Gcown^s dominions , dignities or titles nf 
honour , treason , alienage, naturalization, aliens as such, 01 
domicile , trade >vith any place outside Northern Irclaml, 
quarantme , navigation (mcludmg merchant shipping) , sub- 
marine cables , wireloss telegraphy, aerial navigation, fight- 
houses , buoys and beacons , coinage, legal tender and 
negotiable instruments , trademarks and designs, copyright or 
patent rights , services reserved by the Act, so long as they 
remain reserved The postal service, post office savings bank, 
and trustee savmgs bonks, designs for postal or revenue 
stamps, the registration of deeds in the Public Record Office, 
remain for the time bemg reserved matters, as do also matters 
relating Jbo land purchase m Ireland 

* 10 & II Gleo 5, c. 67 

* See, however, Art 12 of the Insh Agreomviit of^Decomber 6, 1921 

(post, p 420) • 
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The Porbanicnt has no poAi er to repeal or alter any of the 
provisions of the Governmoiit nf [relanri Act itr<olf, or of any 
Act of the United Kingdom Parliament passed after the 
appointed day and exteiiclmg to Northern Ireland even 
though that Act deals with a matter with rt^spect to which 
the Northern Ireland Parliament has power to make laws 
The Parliament has no power to make laws directly or 
indirectly establishing or endowing any religion, or intorfenng 
in any respect with religious equality 

It cannot make any law for the compulsory acquisition of 
any property without compcnKation 
lAstly, its powers with regard to taxation aie limited It 
can make no law imposing cuetonis or excise duties, excess 
projSts duty, corporation profits tax, or any other tax on 
profits, income tax or super tax, or any tax substantially the 
same as any of those duties or taxc'*, oi aii\ tax in the nature 
of a general tax on capital 

Any law made in < ontraMMilion of any lestnctions hu posed 
by the Government of Ti eland Act is, so fat as it contravenes 
those restrictions, void Sjiceial ]>ro\ision is made whereby 
on the representation of the Lord Lieutenant or a Secretary 
of State, questions as to the validity of any law or proposed 
law of the Northern Ireland Parliament may be determined 
by the Judicial Committee of the Pnvy Council, but 
ordinarily questions as to the validity of such laws will be 
decided m tho Courts in the same way as other disputed 
questions of law 

The jurisdiction of the United Kingdom Parliament over 
North em Irdand jemajxiBnnaJfootec]^ though it may be assumed 
that the jurisdiction w ill not be exercised w ilh respect to matters 
within the junsdiction of the Northern iredand Parliament save 
at the request or w'lth the coiicurreiice of the Government of 
Northern Ireland 8 75 of tht Act expressly declares that the 
supreme authority of the Parliament of the United Kingdom 
shall remam unaffected and undiminisheil over all persons, 
matters, and things in Northern Ireland and every part thereof 

§ 2 Who may choose and who may be chosen 

i 

The Senate consists of twenty-six mciiibers, two of whom, 
the Loed Ma^or of Belfast and thc^ Mayor of Londonderry, 
hold office ex ojficifi, while the remainder are elected by 
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membofTS of tho Houso of Commona for Northern Ireland on 
the parmciple of proportional representation 

The Houbg of Oommons consists of fifty-two members, 
mcludmg four University members In the case of a con- 
tested election of the full number of mombers, the election 
IS on the prmciple of proportional repre6entatif)n Tho fran- 
cluse IB the same as m the case of electors for the Unitnl 
Kingdom Parliament, and all oxistmg election laws in toicc 
in tho United Kingdom ajiply , but the Northern Ireland 
Parliament may after three years from the day of ^ts iir'^t 
meetmg alter the existing law relating to the qualification 
and registration of olectors, the eoi)*^tituoiici(*s and tlu dis- 
tribution of members among tlie constituencies though not 
the total number ot members 

The laws of the United Kingdom relating to the qualifica- 
tions and disqualifications of members of tho House of 
Commons of the United Kingdom apply to the members 
both of the Senate and of the House of Commons ot Northern 
Ireland , but a peerage does not disqualify im mcmbcTshiii 
of either House Powoi i« given to the (’rown to declare h\ 
Order in Council that the holders of the offices specified in 
the Order Hliall not be disqualified fiom sitting or votmg m 
either House, and tho acceptance of such an office shall not 
vacate the holder s seat m the House of Commons of Northci n 
Ireland An Ordei m Council has been made under this 
l»ower which Kiiecilies among such oflieos any office, by w hat- 
over title designated, tho holding whereof constitutes the 
holder a Minister of Northern Ireland, the office of Parlia- 
mentary Secretary or Asj^istant Parliamentary Secretary of 
any Department of the Go\ eminent of Northern Ireland, and 
tho office of Attorney- Generator Northern Ireland 

Membership of one House is a disqualification for a seat 
m tho other , but by a provision w hich is a novelty m the 
constitutional law of the United Kingdom a Minister who is a 
member of one House may wt and speak in the othei, though 
he may not vote there 

A member of either House may reHign his seat by gi\ing 
notice of hiB resignation in nuch mannei as tho JStonding 
Orders of the House may pio\ide, or if no feuch provision is 
made, by givmg notice to tho Lord Ldeutenant ^ 

The term of office of a Senator is eighl^years, one half of tho 
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SeauatoTS tvtiiixig every four jears The memberv tiho aie to 
retifc al the end of the fii^t four years i«iU he ted by 
The term of crffice nf a 'Senator is not affected by a rlissolirtloD. 

§ 3 Mfrfing oj Pnrhnm^nf 

The Xorthera Ireland PaiLiatnent iv ’^umnioned. prorogued 
and dissolved by the Lord Lieutenant in the namer 

and the Act require- that thw --hall hr a onre at 

least in every jear with a period of not more than twelve 
months^between thi^ la'-t Mtting of Parliament m one 
and its fir-t 'sittmsr m the nr xt The t<rm of aPiarlia^ 

meat is five from th#>- da\ on whicJi the summons drrert'i 
the Hoin»e of ( V^mmon'^ ru iiiei: t of c ourse it is diaaolx ed 

at an earlier date 

The P&rliamefit met for the hi-t tiiiif on dune 7 ir>2r 
and the prn^ef^luig- toWowcrl \ci> rJo-e?^ tlif r etem/'incal 
described earher in thi> book 111 thr ft thr Parhafnetit 

of the ITniterl Kingdom a- th^ follow mg ^tfra^N from the 
official re]i-)rt will ^hm 

* Pxrhuva^n^ Fj^spun. u *i hfld *t the i if 3 of I 5 »l/a^t on 
the i^evenrh da^ ot Tur^ ir t>M Twelfth ir o! Keupi 0# f>ti)r 
Soveretoi L^rf fi-wire hx th* (ft ire of of thif Vmt^A KjngvJom 
of Great Bnrixn. atm! ItlIahJ ihI of thf Bofnli hryetod thet 

Seas, King, r of *hc F iith in the 'Ci \c of fntr fjmX 

^ On whifh rf V* iLrtIt n hour <dter Hln^ti (d 1h^ < !oflc, l)eiing 
the first dM ot the irf of fbj'- Porli irwenf^ purnti mf tn Pwlamw^ 
tioa Artfioi Irwin D-a-^Af fUrk of iht Koii-/ (A Cmnrmtv, 

attending la thf hi dritvi the flrrl of the Cfowft 

•ladl frfrM Hf/rvt K4 f /hht/M/l fo ifn ^Srthtit 

Imm l>wnt'. jj # wj A umnu »i b-vl M iwrtwo^ iA th^ 
Metnber* rerumfrl r ► - r\( jn thi*. I'-wlwinif tit 

Hon rt (> iMfltrrtliiii tin MuM being th»n 

benea^ch ftbe Pnv^t- ud b\ i]« Lonl Pijmatf 

of heluLd !?<■ V ffr It \Mvi 
‘Hw Excelfearx. fYv fjrjtil Liu«trfifvr»f I Inti piitiiid the (liAmfitf 
preceded «hf mter nf i Aftd 

attended hv Ills ^yrivAtf (Ml H fl Tnlhttl- 

Clateir KingM \rm-. kji Vtvilh Riict-ttcll llkj(i*aufi, j 

Rt. Hool Sw lolhn itAdfi-on b ( 1 1 'Intel ^urtnt^ fol TiHrvfid) ^ 

and Shr rirecfehck Vlfmevjiciinv ( M V O /t'ltv ( hitfnliO^Wfth 
^The Clerk ot JJae (bv dilei tioii of ttig the l^i 

lieafceTUMirt) re«d f£i«>M tie-ty «i Pifu IfMlniiOi* w fnltow% - * 

^ tiM Ijb^ Gm^iii sad (k&mil 
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Govornor of Ireland A Proclnmatioii Declaring the Calbng of a Parhar 
ment of Northern Ireland 

'“^Whereas Hie Majesty ifl deeirous and resolved to meet His 
People of Northern Ireland and to have thoir advico id Parliament 

*“Now I, the Eight Honourable Edmund Bernard Viscount Fit/- 
AUn of Derwent. Lieiitenant-Ghineral and General Govornor of 
Ireland, do hereby make known to all Hia Majesty's loving aub 
jects Hifl Royal Will and Pleasuro to call a Parhaznent of Northern 
Ireland and do further declare that I have given order that the 
Chancellor of that part of the United Kingdom called Ireland do upon 
notice thereof forthwith issue wnis in His Majesty's Name ujider the 
Great Seal of Ireland in due form and according to law for calling 
a Parliaznent of Noithern Ireland to meet at the City of Belfast on 
Tuesday the 7th day of June noxt 

‘ “ And 1 do hereby also by this proclamation require writs foithwith 
to be issued imdor the Great Seal of Iceland accordingly to the said 
Chancellor for causing the Senators and Commons who are to serve in 
the said Parliament to be duly returned to and givo tbeir attendance 
in His Majesty's aaid Parliament on Tuesday the 7th day of Juno 
next, wllich writs aro to bo returnable in due course of Liw 

‘ Given at His Majesty's Castle of Dublin this 4th da^ of June, 
1921 ” ' 

The Lord Lieutenant then naid 

* 

* 1 have it in command from His Alajesty to let you know that 
as soon os the election of the elected members of the Senate has been 
held and the Members of both HouHes shall have been sworn, the cause 
of Hib Majesty calling this Porbament of Northern Ireland will be 
declared to you, and it being necessary that the Speaker of the House 
of Oommons of Northern Ireland should be first chosen, it is Hib 
Majesty's pleasure that you, Membcis of the House of Commons, do 
proceed to the choice of Speaker, and that you present such jicrsoii 
whom you shall so choose here for His ^Majesty's Royal approbation 

* The Lord Lieutenant then retired together with Senators present ' 

The House of Commons thgn proceeded to the election of 

a Speaker, the formalities of election, following those already 
dosenbed m the case of the election of a Speaker of the 
Parliament of the United Kingdom A Speaker haying been 
chosen — 

^Mr Speoker-Blect (standing before the Table and addressing 
Hib Excellenoy the Lord Xjeutenant) My Lord lieutenant, I have 
to inform your Excellency that His Majesty's faithful^. Commons of 
Northern Ireland m obedien.ee to the Royal Command and in exercise 
of their undoubted rights and privileges, have pioceediMl to the election 
of ^a Speaker, and their chbice has fallen on me * J thorefom prefient 
^ Some formal rcc italfl arc omitted 
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nj^yeelf to Your Excellency^ and subimt n.^’self for His Majesty’s 
gramoufl approbation 

* Hib Excellency the X<ord Liciifeiiant Major O Neill, being 
sanaible of your zeal m the public seTviee and of ^ our ainplo sufiiciencj*' 
to dieoharge the nght duties 'ahieh his faithful Commons of Northern 
Irdand have elected you to execute, I do on His lilajcsty’s behalf 
most folly approve and confirm you ab their Speaker ’ 

The Speaker tliereupoa daimod for the Commons of 
Northern Ireland ‘ all the ancient and undoubted rights and 
privileges ” assured to them by the Government of Ireland 
Aot^ ig 2 o> that the most favourable conatTuction imght be 
placed ^on all thou proceedings^ and that if he himself should 
be led into any inadvertent error, the blame might be imputc'd 
to lum alono and, not to His Majehty’s faithful Commons 

The Lord Lieutenant on behalf of His Majesty moat readilj 
confirined the nghts, privileges, and immunities which the 
Speaker had claimed, adding that uith respect to the Speaker 
himself, although Hie Majesty uas bcnsible that he stood in 
no need of such assurance, His Majesty would ever jmt the 
most favourable construction on his \\ ords and actions 

After reminding the members of both Houses that their 
next duty was to take the oath required by law, the Lord 
Lieutenant retircxl, followed by the Speaker and tho Serjeant- 
at-Arms carrymg the Mace 

Being robed, the Speaker returned, preceded by the Serjeant- 
at-Arms with the Mace, and, tho Mace having been placed 
on the Table, the Speaker and the other members of the 
House of Commons took tho oath 

On June 20 tho Senate met for the first time 

* On which day at half »n hour after EleA en of tho Clock, the Lord 
Mayor o! Belfast (SeiMtor William Frederick Coates, D L ), who was 
preceded by the Gentleman Usher of the Black Rod (Sir Feedenok 
Mbneypenny, M.V O^CBElwitii the 2klacc, entered the Senate and 
sat as Speaker m pursuance of the Election of Senators (Northem 
Iieland) Order, 1921 Pra>ci'B 'v\orr H«\id by the Reverend Samuel 
Thompson, M A ’ 

The Senators, after takmg the oath, then proceeded to 
the Section of a Speaker and adjourned until June 22 

On June 22, the Senate met at a quarter past twelve, and 
after praydrs — 

*' The Euig being seated on the Tbrone, and the Commons being 
at the ttbr with taeir Speaker, His Ma/»ty was pleased to deliver 
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ft most Gracious Message to both Houses of Parliament and then 
retired * 

0 x 1 the in^ day the Senate jnot at a quarter paat eleven 

‘ His E\celk ncy Iho Lord Licuteiiant-l^eneral and Governor-General 
of IreLind (Viscount FitzAlan of Derwent, KP, GO VO, DSO) 
being heated on the Throne, commanded the C^ntlenmn Usher of the 
Black Rod to lot the Commons know “ It la Kia Excellency b pleasure 
that they attend him immediately in. this Houae 

* The Gommons being at the Bar with their Speaker His Excellency 
road His Majesty’s most Gracious Speech to both Houses of Parliament 
and then retired ’ 

• 

The Senate then resolved to present two addrossos to 
His Majesty expressing their thanks for the Message and 
Speech 

On their return to then omu Chamber the House of 
Common^*, affcci transacting some formal business, read for 
the first tinio a Bill for the moic effectually preventing 
clandestme outlawries ^ The Speaker read to the House Hin 
Majesty’s Message and his ilajcstv’s Speech, and it was agreed 
to present t^\o addroescB to His Majesty expressing the thanks 
of the House of Commons for Message and Speech The 
addr^es both of the Senate and of the House of Commons 
were ordered to bo presented to His IVIajeety by such members 
of the House as were of Hia Majesty’s most honourable Pnvy 
Council 


§ 4 Procedure of the two Houses 
The powers, privileges, and immunities of the Senate and 
the House of Commons aro such as may be defined by Act 
of the Northern Ireland Parliament and, until so defined, aro 
to be those enjoyed by members of the House of Commons 
of the United Kingdom at the date of the Government of 
Ireland Act The requirement as to the takmg of the oath 
by members both of the Senate and of the House of Commons 
IS the same as m the case of the House of Commons of the 
United Kingdom 

The proceedings of the Senate ore regulated by Standing 
Orders which the House has adopted for tho purpose Tho 
House of Commons has adopted (with certain rngdifications) 
tho Standing Orderaiof the Houae of Commons of the United 


* Sc« aiUe^ pp 0/, 71, 79 
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Kingdom, and rcuolvod that tlio law and practice of 
that House as stated in tho twelfth edition of Sir Erskine 
May’s book on Parliamentary Practice shall govern its pro- 
ceedings 

The rule of tho United Kingdom Parliament that no pro- 
posal for raising or spending public money shall bo considered 
save on the recommendation of tho Crown is mado statutory 
in the case of the Northern Ireland Parliament the Govern- 
ment of Ireland Act 

Bills ^impov>ing taxation or appropnahng le venue must 
ongmate m tho House of Commons and may not bo amended 
by the Senate , nor may tho Senate aincmd any bill so as to 
increase any proposed burdens or charges on tlio people To 
prevent ’ tacking ’ tlie Act provides that any bill which 
appropriates revenue or moneys tihall deal only with that 
appropriation 

There are special provisions in the Act w hich deal with tho 
case of a conflict ^twoen the two House'? A bill ^hich is 
sent up to the Seijatc from tho House of Commons at least 
one month before tho end of the scb&ion and which fails to 
pass the Senate either unamended or with amendmonto to 
which the House of Commons are willing to agroo may he 
mtroduced again in. the next session, and if it again fails to 
pass the Senate tho Lord Licutcnaift may during that session 
oonvene a joint session of tho two Huubcs In the case of 
a money hill lejoctod by tho Soiiate the joint session may 
be convenod in the same session of Parliament At a joint 
session tho two Houses deliberate and vote togothor, and if 
the bill IB affirmed by a majority of tho nienibors proBont and 
voting it is doomed to have been duly puhsod by both Houses 

§ T) The lihi/fil A <isc)U 

The Royal Assent is given or withheld by tlio Lmd Lieu- 
tenant , but ho must comply wuth any instiuctions given by 
tho Crown m respect of any such bill, and ho must, if so 
directed by tho Cro^wn, reserve any such bill for the significa- 
tion of the Crown’s pleasure A bill so reserved will not have 
any force lyiless and until within one year from the date on 
which it wa*! presenied to the Lord Lioatenant for the royal 
assent, the Ldrd Lieutenant makes jenown that it has bgcn 
assented to by tho Ojown, 

2d 11 
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enacting wonb of an Act of the Northern Ireland 
Parliament are in the following form . 

^ Be it enacted by the King's Most Excellent Majesty, and the 
Senate and the Hoiiae of CommonB of Northern li elands in this 
present Parliament assembled, and by the authority of the 
as follows ’ 

The signification of the Royal Assent is endorsed upon a 
bill^ without the formahties described in the case of the 
United Kingdom Parliament or the use of the words I^e Roy 
le veult ’ 


APPENDIX II 

THE IRISH AGREEMENT OP DECEMBER 6TH, 1921 

T Ib39I4A.ni> shall have the same constitutional status m the 
Oommvmty of Nations knowm as the British Einpiie as the 
Dounmoh of Canada, the Commonwealth of Australia, the 
Dommion of New Zealand, and the Umon of South Africa, m ith 
a Parhament having powers to make laws for the peace ordci 
and good govemiucat of Ireland, and an Executive responsible 
to that Parhament, and shall be styled and Icnou n as the Irish 
Free State 

2 Subject to the provisions hereinafter Aict out the position 
of the Ineh Free State in relation to the Imperial Parhament 
and Government and otherwise shall be that of the Domimon 
of Canada, and the law, practice and constitutional usage 

of the Crown and of the Imperial Parliament to the Domimon 
of Canada shall govern their relationship to tlie li ish Free State 

3 The representative of tlur Gro'wn iii Ireland shall be 
appomted in like manner as the Governor-General of Canada, 
and m accordance with the practice observed in the making of 
such appointments 

4 The oath to be taken by Members of the Parliament of 
the Irish Free State shall be in the following form — 

1 do solemnly swear true faith and allegiance 

to the Constitution of the Irish Freo State as by law esta- 
blished and that I will be faithful to H M King (^orge V, 
bis heirs and suocesadrs by law, in v^db^of the common 
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citizenship of Ireland ^ ith Great Britain and her adhck^nce 
to and membership of the ^oup of nations forming the 
Bntiah Commonwealth of Nations 

5 The Iribh Fiw State sliall asnuiiK' liability tor the service 
of the Public Debt of the irmled Kingdom aa exitsting at the 
date hereof and loAsordi the ]jayme!it of war ]'>en8ionB as 
existing at that date m such pro]xirtion as may be fair and 
equitable haMng regard to an\ just claims on the part of 
Ireland by nay of set oil or eouiitcn'laini, the amount of such 
sums being detci mined in default of agreement by the 
arbitration of or iiion* independent persons being citizens 
of the British Empire 

6 Until an arrangement lias been made between the British 
and Irish Governments whereby the Irish Free State under- 
takes her own coastal defence, the defence bv sea of Great 
Britain and Ireland shall be undertaken by His Majesty'b 
Imperial Forces, but this shall not provtmt the construction 
or maintenaneo by the Government of the Inth Free fitato of 
such vessels as are nec('ssar 3 ' for the protection of the Revenue 
or the Fisheries 

The foregoing ^iro visions of this article shall be reviewed at 
a conference of ReprcHentatives of the British and'^Irisk 
Governments to be held at the exiiiration of five years from 
the date hereof with a view to the undertaking by Ireland of 
a share in her own coastal defence 

7 The Government of the Irish Free State shall afford to 
His Majesty a Imperial Forces — 

(а) In time of peace such harbour and other facihties as 
are indicated in tho Annev hereto, or such other faeilitacs 
as may from time to time bo agreed between the British 
Government and the Government of tho Irish Free State , 
and 

(б) In time of war or of stramed rolations with a Foreign 
Power Buch harbour and other facilities aa the British 
Government may require for the purposes of such defence 
as aforesaid 

8 With a view to securing the observance of the prmoiple 
of mtemstionol liinitation of armaments, if the Government of 
the Insh tVee State ostabltshes and ijiaintainB a mihtary 
defence force^pthe establishments thereof shall not exceed m 
size such nronortibn of the military establishments maintained 

£62 
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in Bntam as that \\hich the population of Ireland bears 

to the popiuation of Great Britain • 

9 The porta of Great Britain and the Irish Free State shall 
be freely open to the ships of the other country on payment 
of the customary port and other dues 

10 The Government of the Lnsh Free State agrees to jiax 

fair compensation on teims not leas favourable than iho^^ 
Hiccorded by the Art of 1920 to judges, officials, momhors of 
Pohee Forces, and other ^blic Servants, uho are discharged 
by it or who retire in consequence of the change of government 
efiiected m pursuance hereof ^ 

Provided that this agreement shall not apply to members 
of the Anxiliar}^ Pohee Force or to persons recruited in Groat 
Bntam for the Royal Irish Constabularj*^ during the tv o 3 ears 
next preceding the date hereof The Biitisli Government vill 
aasnme responsibility for such componMation or pensions as 
may be payable to any of thcNC excepted ixjrsons 

IX Until the expiration of one month from the pa'<smg of 
the Act of Parliament for the ratification of this instrument, 
the powers of the Parliament and the Go\ernment of the 
lnsh Free State shall not be exerci^^able as respects Noitheni 
and the provisions of the OoiTTiinient of Ireland Act, 
1920, shaJJ, so far as the^ relate to Northern Ireland remain 
of full force and effect, and no election shall be held for thc» 
return of menibera to serve in the Parliament of the Irish Free 
State for constituencies in Northern Ireland, unless a rc'^-ulu- 
tion 16 passed by both Housch of the Parliament of Northern 
Ireland in favour of the hoJtbng of buch elections before the 
end of the said month 

T.2 If before the expuation of the said month, an address 
16 presented to His ^lajestv b3 both Houses of the Parliament 
of Northern Ireland to that effect, the powers of the Parliament 
and the Government of the Irish Free State shall no longer 
extend to Northern. Ireland, and the provisions of tJie Go\erji- 
meiLt of Ireland Act, 1920 (mcludmg those relating to tho 
Council of Ireland^) sliaJl, so far as they relate to Northern 

^ The Council of Ireland undor tho Act of 19I0 to coiwjst of a 
President nominatccl by t be Lord Lieutenant and f orl^ membrrB, iicvon 
elected by the Senates, and thiitecii by tho Houses of Commoi^ of SouthLni 
ana Notthem Ireland rosp^tc vely' Its f unctions wcie to be x»artJy Jegislati \ r 
ajid partly administrative, and its objects wcio stated in tho Act to be {tnirr 
a/iny ‘ the promotion of mutiaU latercouiBe and unifMnity in lotion tu 
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Ireland, continu6 to be of full force and clfoct, ajid this instru- 
ment shall have effect subject to the ncccsyary modifleatioiis 

Provided that if such an addre^^s is so jjrescnted a Com- 
mission consisting of throe perbons, one to be appointed by 
the Government of the Irish Free State, one to be appointed 
by the Government of Northern Ireland, and one who bliall 
be Chairman, to be appointed by the Hntinh Government, 
shall determine m accordance A\ith the ^\l'1hes <if the inhabi- 
tants, so far nia\ be compatible Mith cconoimc and geo- 
graphit) conditions the boiiiKlaiics between Northern Ireland 
and the rest of IrelaiicJ, and for the piu poses of the Government 
of Ireland Act, icj20, and of this instiumcnl, the boundary of 
Northern Ireland sliall be siuh as mar be* delei mined hy such 
CoznmiS'iion 

13 For the puipotsc of the last foregoing aiticle, the iiowors 
of the Parliament of Southern Ireland under the Government 
of Ireland Act, 1920, to elect meiiilx.is of tho Cc^uncil of 
Ireland, shall after the Parhaiiient of the lii^h Free Btato is 
constituted, bo exercised by that Parliament 

14 After the expiiation of the said month if no such address 
as IK mentioned lu Ailule iz hcieof is jiicsented, the Porlift- 
meiif and Govciiinient of Nortliem Ireland shall continue to 
exercise as resjiecls Nortliorn 1 Finland the poueis conferrod on 
them hy the Government of Ireland Act, 1920 but the Parlia- 
ment and Go\’rinment of the Iiish Free iState hhaU m Northern 
Ireland ha\e in lelation to matleis 111 respect of uhich the 
Parbament of Northern. Ireland has not pouti to make laws 
under that Act (including maticis uhich uiwUi tho said Act 
ai'e Tvithin the junwbctioii of the Council of Inland) tho aamo 
powers a-^ in the test ol Ireland subject to such other provisions 
as may bo agrcH'd in manner hieiemafter a2>peai mg 

15 At any lime aftci the date hoicof tho Government of 
Northern Ireland and the pioMsionaJ Go\eriinicnl of Southern 

mattcra allccling tlic whole ol iicldnd'' »nd iKt. adniuiiatintion oi services 
-which the two Parlianients inuiualb ugicc alicjiild be adnimisteird uniformly 
throujciiout the whole of Ireland ' The Act it«eU also cnti'ubtcd the admini- 
stration of ceitam scri iccs to the Council The ( ouiicil has ne\er met and 
its futine functions icniain obscure , but till ofhcial annonncemeiLt was 
made on Januaiy 21, 1922, that the Fume Minislti of Northern. Ireland and 
the Chai^nn of^hc Fro\iMonal Co\emment In bout hem Ireland had agieed 
to discu^'i means fof devising a more suitable s>btLni tlian the Council of 
Ireland fur dealing with firoblems ufieotmg all Tielond * 
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